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I 
THE BACKGROUND 


In the preceding articles’ the background and some of 
the important institutions of Islamic law have been dis- 
cussed thereby providing an introduction to one of the 
great systems which underlies and which is the basic root 
of the law of the present-day Near East. In this article 
an attempt will be made to sketch the influence of the 
Western system of law in the Near East, which though 
not as important as Islamic law in the shaping of basic 
ideas and concepts, has nevertheless greatly influenced 
legal thinking and legal practice in that region. 

Islamic religious law never reached the ideal goal of 
regulating all legal and moral relationships among be- 
lievers. Certain fields of law, such as criminal law, al- 
ways remained in practice largely outside the sphere of 

* Research Analyst, U. S. Department of State. 


1 Part I of this article appears at 22 Geo. Wasn. L. Rev. 1 (1953). 
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the religious law. In addition, as the Arab Empire ex- 
panded around the coasts of the Mediterranean it came in 
touch with other cultures and found itself faced with the 
necessity of making adjustments to the requirements of 
new subjects who did not embrace Islam and to foreign- 
ers from Christian countries who came to its ports and 
cities to trade. In this situation the Arabs could draw 
upon two legal institutions already in existence in the 
Mediterranean World and adapt them to their needs. 
One was the principle of the personality of the law which 
though briefly submerged in the principle of territoriality 
in the Roman Empire regained its full force again after 
the breakup of the Western Roman Empire and the estab- 
lishment of the Germanic kingdoms on its soil. This 
principle that every person should, so to speak, carry his 
law with him wherever he went facilitated the develop- 
ment of a second institution, namely that of special courts 
which applied the law of the home country to merchant 
colonies in various parts of the Mediterranean. In the 
Crusader states and the Byzantine Empire several of the 
Italian city states were allowed to establish their own 
courts applying their own laws. 

When the Arabs were faced with the necessity of pro- 
viding for similar needs it was relatively easy to adapt 
these institutions. One basic change, however, was made. 
In the past the criterion for the law to be applied had 
been a man’s birth place or the city from which he came 
or the tribe to which he belonged. Since Islamic law was 
religious law and applied to all believers the criterion 
logically became religion. Non-Muslims, both foreign- 
ers and inhabitants of the Arab Empire, were allowed to 
live according to their own laws. This principle was 
fully developed in the Ottoman Empire with its so- 
called Millet system for Ottoman non-Muslim subjects 
and the system of capitulations for non-Muslim foreigners 
from the West. As is well-known the capitulations devel- 
oped into an intricate and imposing system of privileges 
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and brought into the Ottoman Empire, though not to the 
bulk of the population, some knowledge of and familiar- 
ity with Western legal principles. 


II 
PRELUDE TO WESTERNIZATION 


1. The development of the European code systems. 

It would appear somewhat doubtful whether Western 
law could have had the strong influence upon the law of 
the Islamic countries had it not been for two circum- 
stances. One was the development of the code systems in 
continental Europe; the other was the unwieldiness of 
the Islamic legal materials and the deterioration of judi- 
cial administration in the Ottoman Empire. 

Comprehensive codification of the law began in conti- 
nental Europe in the 18th century and culminated in the 
early 19th century in the codifications of French law un- 
der Napoleon I. Most of these codifications were to 
cover exhaustively a large field of law, such as family re- 
lationships, marriage and divorce, inheritance, contracts 
and torts, or civil or criminal procedure or substantive 
criminal law. They were also to be exclusive in the 
sense that the law laid down in them should rule out other 
legal solutions prior to them. The judge was to be guided 
primarily by the codes and the laws amending them, cus- 
tomary law and equitable solutions being relegated to a 
subsidiary role. The presentation of the legal material 
in the codes was usually compact. The drafters strove 
for the greatest abstraction possible and attempted to 
avoid an excess of casuistic solutions. The development 
of these codifications thus made reception relatively easy, 
just as centuries earlier the codification of Roman law in 
the Digests of Justinian had facilitated the reception of 
that written law in continental Europe.’ 


2See for further details on codification and reception in antiquity: Fritz 
Pringsheim, Ausbreitung und Einfluss des griechischen Rechtes, 1 S1rzuNGs- 
BERICHTE DER HEIDELBERGER AKADEMIE DER WISSENSCHAFTEN, PHILOSOPHISCH- 
HISTORISCHE Kasse (1952). 
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2. Attempts at reforms in the Ottoman Empire. 

These judicial reforms in Europe coincided with the 
beginning of decay in the Ottoman Empire and a rising 
desire of the successive Sultans and their advisers to re- 
shape the state and its administration in the image of 
Europe. In 1839 Sultan Abd’al-Majid in a solemn cere- 
mony proclaimed the hatti-sherif (imperial decree) of 
Gilhane which promised a number of administrative re- 
forms among them equal security of life, honor and prop- 
erty for all Ottoman subjects regardless of their nation- 
ality or religion. Because of political developments, 
however, the reforms were implemented only very slowly, 
and under the pressure of the European powers a new 
reform decree, the Hatti Humayun, was enacted in Feb- 
ruary 1856. This decree was primarily designed to de- 
prive Russia of any further pretext for intervention in the 
internal affairs of the Ottoman Empire and spelled out 
in detail the position of the Christians stipulating that 
“. . . every distinction or designation tending to make 
any class whatever of the subjects of my Empire inferior 
to another class, on account of their religion, language or 
race, shall be forever effaced from the Administrative 
Protocol.” The decree also envisaged the introduction of 
codifications for use by mixed tribunals adjudicating 
cases involving Muslims and non-Muslims or non-Mus- 
lims of different sects. In the succeeding years reforms 
of the judicial system were gradually accomplished, sec- 
ular tribunals were introduced (Nizamiyah Courts) 
and codes of procedure and substantive law were enacted 
in the fields of criminal law, commercial law, civil pro- 
cedure and contracts and torts. 


III 


THE CODIFICATIONS IN THE OTTOMAN EMPIRE AND 
EGYPT 
1. The Ottoman Empire. 
The various codifications were, with one important ex- 
ception, adaptations of the corresponding French codifi- 
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cations. The exception was in the field of contracts and 
torts. Here the Ottoman Government decided not to 
adopt European patterns but to attempt a codification, 
more or less along European lines in form, of Islamic 
law of the Hanafite rite. The result was the so-called 
Mejelle enacted in 1869. This code dealt principally with 
sale, letting and hiring, suretyship, transfer of obligations, 
pledge, deposit, loan, gift, wrongful taking and destruc- 
tion, inhibition of legally incompetent persons from deal- 
ing with their property, pre-emption, joint ownership, 
servitudes, partnership, agency, compromise, and releases. 
In addition the code dealt with certain portions of adjec- 
tive law such as actions, evidence and the duties of 
judges. As far as commercial transactions were con- 
cerned the provisions of the Mejelle were superseded by 
the Code of Commerce; in the field of procedure the 
Mejelle’s provisions were replaced by those of the Code 
of Civil Procedure enacted in 1880. In the field of fam- 
ily law and inheritance no codification was attempted 
until considerably later (1917) and the jurisdiction of 
the religious tribunals continued over suits involving 
such matters. 

It should be noted that the Mejelle, while following 
to a considerable degree the form of European codes, is 
distinct in a number of respects. First of all the Mejelle 
does not supersede older opinion. In the words of a 
Cyprus decision where the Mejelle still applied even 
after British occupation: “The Mejelle was not intended 
to supersede the early authorities. The utterances of the 
Prophet, as recorded in the Koran and elsewhere and 
those of his earliest exponents, the Imams, are still part 
of the law of Cyprus and the articles of the Mejelle are to 
be construed in the light of those utterances.” * Secondly, 
to quote a Palestine decision: “The Mejelle is a digest 
of opinion rather than a formulation of the law.” It was 

3 The Mejelle in English translation can be found in C. A. Hooper, THe Civir 
Law oF PALESTINE AND TRANS-JORDAN, JERUSALEM (1933). 


* Jassonides v. Kyprioti, 7 Cyprus Law Review 83. 
5 Municipality of Haifa v. Dr. Caesar Khouri, Palestine Civil Appeals 88/30. 
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compiled as a guide for the judges of the Nizamiyah 
Courts who could not be expected to master the enormous 
materials of Islamic law. In order to provide a clearer 
understanding of the legal rules laid down in the Mejelle 
the compilers resorted to the means of appending exam- 
ples to the various articles which modified and explained 
the principle stated. In practice these examples have 
proved very valuable. 

The Ottoman Empire had thus developed a system of 
law which was to a considerable degree directly influ- 
enced by the French law. In the setting of the decaying 
Empire, however, this new system did not work well. 
Judges were poorly paid, legal education was deficient 
and the procedure of the courts, based upon a highly de- 
veloped continental system ill-adapted to many parts of 
the Empire, was over-technical, and in many respects not 
too easy to apply. Reforms became necessary again, but 
they were not to be enacted by the Ottoman Government. 
The break up of the Ottoman Empire after World War 
I put the task of reform in the hands of its successor gov- 
ernments. Before the developments after World War I 
are discussed, however, it will be necessary to say a few 
words about the judicial reforms in Egypt. 


2. Egypt. 


Egypt, though nominally still a part of the Ottoman 
Empire did not follow the latter’s pattern of Westerniza- 
tion, but developed its own system. The desire of Egypt’s 
ruler, Mohammed Ali (died 1848) to attract European 
cooperation in the execution of his many projects of re- 
form led to an extension of foreign judicial privileges 
which resulted in jurisdictional chaos because of the co- 
existence of a number of unrelated consular courts. Khe- 
dive Ismail’s Minister, Nubar Pasha, who devised the 
system of the mixed courts described the situation that 
existed before the judicial reform of 1874-75 in a letter as 
follows: 
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You wish to know my opinion of consular justice in Egypt. It 
is as just and as honorable as the justice of Heaven. The con- 
sulate of Greece represents in Egypt the court of the archangel 
Gabriel. The archangel Michael is represented by the consulate 
of Italy. St. Paul in person has installed himself at the British 
consulate, and St. Peter, his keys in his hand, administers justice 
at the consulate of France. Pray, what loftier conception may 
one have of Justice! But there is just one drawback to all this. 
It is that each one of these archangels and these saints is his own 
law and his private system of procedure. Thus it comes about 
that since the poor devil who embarks on a judicial enterprise 
never knows by what court he is to be judged, he is never able 
to insure himself in advance that he is obeying the laws. He is 
summoned before St. Peter, when he thought the case belonged 
to St. Paul. He is troubled. He is confounded. His case is 
just. He is in the right. But this is of no avail. The saints 
have sent him to the devil.® 


This system was successfully revised through the in- 
troduction of the mixed courts, composed of foreign and 
Egyptian judges, with the former in preponderance un- 
til the Montreux Convention of 1937, which set the stage 
for the eventual abolition of the mixed courts in 1949. 
The jurisdiction of the mixed courts extended to suits 
between foreigners and Egyptians and between foreign- 
ers of different nationality. The mixed courts did not 
have jurisdiction in matters of personal status. In 1883 
native or national courts were organized which followed 
more or less the pattern of the mixed courts. The sub- 
stantive and adjective law applied by these two systems of 
courts was embodied in separate but parallel comprehen- 
sive codifications which followed to a large degree the 
French codes. In contrast to the Ottoman Empire the 
Code Napoléon formed the basis of the Mixed as well 
as the National Civil Code. Relatively few rules in these 
codes were based upon Islamic rather than continental 
law. Egyptian law outside the law of personal status was 
thus dominated by French principles and it is interesting 
to note that this European-based code system had taken 
such a strong hold that British endeavors to reform the 
law along English lines after the occupation of Egypt 


6 Quoted in Brinton, THE MIxep Courts or Ecypr 31 (1930). 
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by Britain were strongly, and on the whole successfully, 
resisted by the Egyptian bar. Many of the outstanding 
Egyptian jurists were educated in France and the type of 
legal literature as well as the form and content of court 
decisions followed fairly closely the French pattern. No 
case collections comparable to those of the areas dom- 
inated or influenced by common law were developed. In- 
stead the bulk of the legal literature consisted of conti- 
nental-European type commentaries, repertoires (some- 
where between law dictionaries and “Words and 
Phrases”) and monographs. 


IV 
THE DEVELOPMENT AFTER WORLD WAR I 


At the end of World War I there were thus two main 
systems of law in the Near East, the Ottoman system 
which applied in most of the present day Arab states out- 
side the Arabian Peninsula, and the Egyptian system. 
Reforms were desired in both areas but for various rea- 
sons, not the least of which was the less satisfactory func- 
tioning of the system, the pace of reform was faster in 
the successor states of the Ottoman Empire. In Egypt 
the reform of the legal system was also intimately linked 
to a reform of the system of mixed courts and the latter 
needed the consent of the powers. 


1. Turkey. 


Reform was most radical in Turkey. After consider- 
able discussion the government of Kemal Ataturk decided 
upon complete secularization of the law. After turning 
away completely from the Shari'a (Islamic religious 
law) on March 3, 1924, when the law abolishing the cali- 
phate was enacted, Kemal approved the proposal to adopt 
in full the Swiss Civil Code and Code of Obligations and 
the two codes were enacted with only slight modifications 
on October 4, 1926 as the new civil law of Turkey. This 
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step was revolutionary in that the new Turkish code did 
not only regulate contracts and torts along European lines 
but also the law of family relationship, marriage, divorce 
and inheritance. The Swiss code was chosen for adop- 
tion because it was regarded as the most modern and up- 
to-date European legislation and also simple and clear in 
its language. The two Swiss codes are of relatively re- 
cent vintage having been enacted in the late nineteenth 
and early twentieth centuries.’ 

In other fields of law the Turkish government fol- 
lowed a similar policy of adopting codes considered the 
best and most up-to-date. Thus, in 1926 the Ottoman 
Penal Code, based upon French law and largely anti- 
quated, was replaced by the Italian Penal Code. The 
complete break with the past which the Turkish Govern- 
ment desired becomes very apparent in the change in 
wording of Article 1 of the Swiss Civil Code. In that 
Article it was provided that the judge in case of silence 
of the code law should follow customary law and if cus- 
tomary law also does not give a rule, “approved doctrine 
and tradition.” The Turkish legislator apparently felt 
that the term “tradition” could easily be utilized to re- 
introduce parts of the old system and the terms used in 
the corresponding Turkish Article were therefore: 
“scholarly investigations and judicial decisions.” 

In the reception of European law Turkey had thus ad- 
vanced a step from the pre-war pattern which had been to 
adopt the various codes of one legal system, usually the 
French, it being regarded in the early nineteenth century 
as the leading code among the civil law systems of conti- 
nental Europe. Now the Turks were selective in that 
they surveyed the various codes—and since the Napole- 
onic codes there had been considerable comprehensive 
legislation in such countries as Switzerland, Italy and 

7 For a discussion of modern problems of reception, especially in Turkey, see 
Andreas B. Schwarz, La reception et Vassimilation des droits e’trangers, 


2 INTRODUCTION A L’ETUDE DU DROIT COMPARE; RECUEIL, D'ETUDES EN L’HONNEUR 
p’Epovarp LAMBERT 581-90 (1938). 
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Germany which had found their national unification 
mainly in the nineteenth century—and chose what they 
considered the most up-to-date and best legislation. The 
Turkish Government, however, still followed the prin- 
ciple of enacting, with only the necessary modifications, 
one code. It did not take the further step of selecting 
parts of different codes and fusing them into a new whole. 


2. Iran. 


Developments in Iran were to a degree similar to 
those of Turkey. Under the rule of Reza Shah, codes 
were enacted in the field of commercial law and criminal 
law which followed closely European prototypes. In the 
field of substantive private law, however, a civil code 
was put into effect which embodied Shite law, though 
there was considerable influence of modern continental 
legal thought. Personal status law was not included in 
the code although wills and intestate succession were. 


3. The Arab countries. 


In the Arab countries outside the Arabian Peninsula 
the impact of Western law likewise was increasingly felt 
after World War I. The development was somewhat 
different, however, from that in Turkey or Iran. For 
one thing the mandatory regimes in Syria and Lebanon 
on the one hand and in Iraq and Palestine and Trans- 
jordan on the other had a considerable influence on the 
course and nature of the modernization of the Ottoman 
law which applied in these successor states of the Otto- 
man Empire at the time the mandates were established. 
Thus in Syria and Lebanon legal reforms were under 
strong French influence as were legal education and court 
procedure. In Iraq and Palestine-Transjordan, British 
influence made itself felt. It should be noted that as far 
as the legal system was concerned, this influence was 
strongest in Palestine proper and perhaps least in Iraq. 
Reforms were first concentrated in the field of the admin- 
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istration of justice, court organization and procedure. 
Also, the rather unsatisfactory Ottoman Criminal Code 
was soon replaced by more modern legislation in some of 
the countries. In the field of contracts and torts the de- 
velopment was slower and in all these countries the Me- 
jelle remained in force at least for some time. 


V 
THE INFLUENCE OF BRITISH LAW 


A particularly interesting development took place in 
Palestine during the British mandate. Article 46 of the 
Palestine-Order-in-Council of 1922 provided: 


The jurisdiction of the Civil Courts shall be exercised in con- 
formity with the Ottoman Law in force in Palestine on Novem- 
ber lst, 1914, and such later Ottoman laws as have been or may 
be declared to be in force by Public Notice, and such Orders-in- 
Council, Ordinances and Regulations as are in force in Palestine 
at the date of the commencement of this Order, or may hereafter 
be applied or enacted; and subject thereto and so far as the same 
shall not extend or apply, shall be exercised in conformity with 
the substance of the common law, and the doctrines of equity in 
force in England, and with the powers vested in and according 
to the procedure and practice observed by and before Courts of 
Justice and Justices of the Peace in England, according to their 
respective jurisdictions and authorities at that date, save insofar 
as the said powers, procedure and practice may have been or may 
hereafter be modified, amended, or replaced by any other pro- 
visions. Provided always that the said common law and doc- 
trines of equity shall be in force in Palestine so far only as the 
circumstances of Palestine and its inhabitants and the limits of 
His Majesty’s jurisdiction permit and subject to such qualifi- 
cation as local circumstances render necessary. 


The Order-in-Council thus gave residuary power to the 
courts in Palestine to apply the rules of English common 
law and equity. In the development of the law of Pales- 
tine thus two main trends are important: (a) the replace- 
ment of Ottoman legislation by new legislation and (b) 
the increasing influence of common law and equity. The 
new statutes introduced by the mandatory authorities to 
replace the outmoded Ottoman codes followed mainly 
British patterns. Thus a new criminal law was enacted 
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which followed the broad lines of the codes in British 
dominions and colonies. New statutes also were enacted 
in such fields as partnerships, limited companies, bills of 
exchange, cheques and cooperative societies. In the field 
of procedure, the Ottoman criminal procedure was re- 
placed by English principles and the law of evidence was 
brought into accord with the fundamental rules of British 
law. A number of the rules of the Mejelle on proof and 
presumptions, however, were retained. Thus Palestine 
offered an interesting example, the only one in the Near 
East, of a strong influence of British legislation and prin- 
ciples in the legal system. It should be added that the 
decisions of the Palestine Supreme Court from which 
appeal lay to the Privy Council were collected in the 
manner of British or American decisions and that the 
legal literature as well as legal education followed Brit- 
ish lines rather than continental ones. 

British influence was much less strong in the other two 
areas under British mandate, Transjordan and Iraq. In 
Transjordan much of the Ottoman legislation was re- 
tained. In Iraq new codes were enacted first in the field 
of criminal law and procedure which were mixtures of 
British colonial and French and Ottoman rules. In 
neither country was there ever any application of com- 
mon law and equity similar to that in Palestine. 

Before leaving the field of influence of British law in 
the Near and Middle East mention should be made of the 
principalities in the Persian Gulf which are under Brit- 
ish protection. While Islamic law applies by and large 
to Muslims in those states, foreigners, in most cases Brit- 
ishers and other Westerners, are under the jurisdiction of 
the local British Political Agent who applies mainly 
Anglo-Indian law as it was in force at the time India 
gained its independence. Also some principles of British 
law have been introduced into local legislation through 
British advisers. Here is, therefore, another area where 
Westernization of the law, though it is slow, is likely to 
follow British rather than continental principles. 
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VI 
THE DEVELOPMENTS SINCE WoRLD WAR II 


During the period between the wars Westernization 
and modernization of the law thus had progressed further 
in the countries of the Near East, leading to complete 
secularization in the case of Turkey and to replacement 
of the Ottoman codes in many of the Arab states. Since 
World War II few serious inroads were made into the 
field of personal status law and inheritance which are 
still governed by Shari’a law in the Arab states.* The 
principle of religious jurisdiction in personal status mat- 
ters, though under fire recently in Lebanon, has so far 
been upheld. In the fields of law which had already been 
under the influence of the West and under the jurisdic- 
tion of secular tribunals, however, important develop- 
ments took place, many of them merely culminations of 
trends which had started before the outbreak of World 
War II. First, reception of European legislation was 
no longer wholesale. The method already followed 
in some cases before World War II of not adopting 
one European code in its entirety but of being selec- 
tive in reception and of trying to pick the best out 
of various codes and legal writings became the meth- 
od of choice in the various Arab states. Examples 
of such selective reception are the commercial codes of 
Iraq and Lebanon and the Criminal codes of Lebanon 
and Syria. Second, and this development is perhaps even 
more important, a movement started before World War 
II and found its fulfillment after that war, which aimed 
at a synthesis of Islamic and Western principles in mod- 
ern codification of the Arab states. The main protag- 
onist of this movement has been Dr. Abdur Razzaq as- 
Sanhuri, an Egyptian jurist who in professional writings 
expressed the idea that a revision of the Egyptian Civil 
Code should take into account not only or mainly Western 

* For a discussion of developments in this field see briefly, Herbert J. Liebesny, 


Religious Law and Westernization in the Moslem Near East, 2 AMERICAN Jour- 
NAL OF CoMPARATIVE Law (Fall 1953) and further literature cited there. 
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law but should find its inspiration also in Islamic law. 
Dr. Sanhuri had an opportunity to translate his theories 
into practice in the drafts of the new civil codes of Iraq, 
Egypt and Syria. The Egyptian Civil Code went into 
effect when the Mixed Courts were abolished in 1949. 
In Syria, the new code was adopted also in 1949 during 
the regime of Marshal Za’im. In Iraq the new code was 
adopted in 1951 and went into effect in the fall of 1953.° 

The new Egyptian civil code is very interesting as a 
representative piece of modern Near Eastern legal draft- 
ing. Not only does it embody features based upon Is- 
lamic rather than Western legal principles but in draw- 
ing from Western law it has been selective, and has thus 
ended the complete dominance of French law in Egypt. 
For example the new code has an introductory “general 
part” containing general definitions and rules of law, 
which was not present in either the French Code Civil 
or the old Egyptian codes but which is patterned after 
the Allgemeine Teil of the German Buergerliche Gesetz- 
buch. It is also interesting to note the difference in over- 
all concept between the old and the new Egyptian codes 
which becomes apparent in the Articles dealing with the 
legal sources to be utilized where the statutes do not pro- 
vide a solution. Article 11 of the old Code (following 
the French Code Civil) states: 


In case of silence, insufficiency or obscurity of the law, the judge 
shall follow the principles of natural law or the rules of equity. 


The new Civil Code stipulates in Article 1 (2): 


In default of an applicable legislative provision, the judge shall 
decide according to custom and in its default according to the 
principles of Muslim law. In default of these principles the judge 
shall have recourse to natural law and the principles of equity. 


Custom of Egypt and Islamic law are thus placed 
ahead of the two sources which until 1949 were the pri- 


® A brief comparative discussion of important provisions of these codes and 
related statutes can be found in Antonio d’Emilia, Intorno alla moderna attivita 
legislativa di alcuni paesi Musulmani nel campo del diritto privato, 33 ORIENTE 
Moperno 301-321 (1953) where further literature is given. 
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mary ones on which the judge was to draw if the statutes 
were silent. 

These new codes of the Arab countries are thoroughly 
modern in style as well as content. As one author ex- 
pressed it: 


New solutions were introduced . . . which came from Islamic 
law and are close to the stipulations of modern codes. Quite fre- 
quently the stipulations thus formulated are close to, if not iden- 
tical with French law.’° 
In many respects the clarity of style has been im- 
proved and the drafters of the new code have attempted 
to find their own formulations rather than adopting the 
old ones, often with felicitous results. To give one ex- 
ample, sale is defined in the old civil code as: 


a contract by which one of the parties undertakes to transfer to 
the other the ownership of a thing, at the same time as the other 
undertakes to pay the former the price which represents the value 
given by the parties to the thing sold. (Art. 300.) 


The new code defines sale as follows: 


Sale is a contract whereby the vendor undertakes to transfer to 


the purchaser a thing or any other property right in consideration 
of a price in money. (Article 418.) 


VII 
CONCLUSIONS 


Western impact on the law of the Near East has been 
very considerable. The force of the impact and the 
methods of reception, however, have changed consider- 
ably since the times when the Ottoman Sultans first con- 
templated the adoption of European codes. Wholesale 
reception of the codes of one country gave way first to 
the adoption of codes of different countries and then to 
selective reception. The most recent development ap- 
pears to be the drive for synthesis between Islamic and 
Western principles thereby building a legal edifice 
which, while in accord with modern principles of law 
and justice, tries to adjust itself to the peculiar needs and 
legal traditions of the area for which it is intended. 





10 J, Maury, The Influence of the French Civil Code in Egypt, 1 n.s. GAZETTE 
FIscaLe, COMMERCIALE ET INDUSTRIELLE 157, 159 (Alexandria, Egypt 1951). 
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THE PRACTICAL APPLICATION OF THE 
LAW IN CERTAIN ARAB STATES 


THEODORE E. MOGANNAM * 


In the preceding articles the Islamic background and 
the westernization of the law of the Arab countries have 
been sketched. This study attempts to present a brief 
survey of some features of the practical application of 
the law as it is reflected in the court organization and 
procedure. It would lead much too far even to outline 
these complex subjects for all of the Arab states and this 
article will therefore concentrate upon two of them, 
Jordan and Syria. These two states have been chosen 
because their law has been strongly influenced by two 
different Western systems. In Jordan, especially West 
Jordan, British influence has been strong, whereas in 
Syria the influence of the civil law as represented by the 
French system has been paramount. In recent years, 
however, Syria and Jordan have enacted legislation along 
very similar lines. The new criminal codes of both 
countries, for example, follow closely, at times verbatim, 
the criminal code of Lebanon and the Criminal Proce- 
dure Rules of both states are likewise based upon a Leb- 
anese prototype, except that in Jordan some British prin- 
ciples were inserted into the otherwise continental fabric 
of these rules. 

This growing similarity is particularly apparent in 
the court organization and jurisdiction. In both coun- 
tries there are three types of courts: civil (state) courts, 
religious courts and special courts. The civil courts have 
jurisdiction to determine all criminal and civil matters 
except for such causes which are by express provision of 
the law under the jurisdiction either of the religious 
courts or of the special courts. The civil courts are sub- 


* Member of the bars of Palestine and Jordan; former legal adviser to the 
Arab Bank Ltd., and to the Income Tax Department of the Ministry of Finance 
of Jordan; member of the law firm of Mogannam, Mogannam & Co. of Jeru- 


salem. 
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divided into magjstrate’s courts, courts of first instance, 
courts of appeal and the highest court, the Court of Cas- 
sation. Jurisdiction of the criminal courts extends to all 
places within the country and includes the territorial 
waters as well as the air over the state. In addition the 
criminal courts have jurisdiction over citizens who com- 
mit any felony in contravention of the Criminal Code 
outside the country and over citizens and foreigners alike 
who commit certain felonies or misdemeanors in a for- 
eign country such as counterfeiting coins or banknotes 
which are legal tender in Jordan or Syria respectively. 
Since the majority of cases of interest to foreign lawyers 
are likely to be tried by the ordinary secular courts this 
discussion will be concentrated on those courts and their 
procedure. 


I 
MAGISTRATE’S COURTS 


Jordan. 

According to Section 3 of the Magistrate’s Court 
Law No. 15 of 1952, these courts have jurisdiction 
in all civil and commercial cases concerning movable or 
immovable property the value of which does not exceed 
100 Jordan Dinars; all counterclaims of whatever value; 
all subsidiary claims of the original actions such as inter- 
est, damages or costs whatever the value; actions con- 
cerning right of way and water rights; actions to recover 
possessions or involving eviction whatever the value, pro- 
vided that ownership is not in dispute or has yet to be 
adjudicated; partition and division of movable and im- 
movable property of all value, with power to order its 
sale if not capable of division or partition. In criminal 
matters the magistrate’s courts determine all contraven- 
tion cases and all misdemeanors except certain types 
which carry a heavy penalty, or which by express provi- 
sion of law are within the jurisdiction of another court. 
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They may also hear cases of perjury or false oath when 
related to a case otherwise before them. 

Magistrate’s courts are composed of a single judge 
called a “magistrate,” and are established in every dis- 
trict (/iwa) and sub-district (qada) or at any other place 
fixed by regulations passed by the Council of Ministers 
and ratified by the King. They are the busiest court in 
the country since they deal with all petty civil and crim- 
inal matters. An interesting feature of this court is that 
it is the duty of the magistrate by express provision of 
law to try to settle the case by amicable negotiation or 
compromise. In Arabic the name of this judge is hakim 
al sulh which transliterated means “justice of the peace.” 
In practice about 70% of the civil cases tried by a magis- 
trate are determined by an amicable agreement reached 
in court in the presence of the judge which has the force 
of an executory judgment of the Court. 


Syria. 


The jurisdiction of Syrian magistrate’s courts in 


personal actions and in actions pertaining to movable 
property is governed by Law No. 353 dated the 3rd of 
June, 1947, and is limited to an amount in controversy of 
3000 Syrian Liras or under except in certain bankruptcy 
cases. Judgments exceeding 1500 Syrian Liras are final 
while judgments over this amount are subject to appeal. 
This appeal is taken to the court of first instance sitting 
as a court of appeal of the district within which the mag- 
istrate’s court is situated, within 15 days from the day 
following the date of the judgment, if given in presence, 
and from the day following the date of the service of the 
same if given in absence. In any case in which the orig- 
inal value involved exceeds 3000 Syrian Liras, provid- 
ing both parties submit to jurisdiction by a written agree- 
ment signed before the institution of the action, the mag- 
istrate may give judgment from which an appeal lies to 
the court of appeal and not to the court of first instance 
sitting as a court of appeal. 
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Jurisdiction is given to magistrate’s courts over cases 
of partition or division of movable property irrespective 
of the value thereof. The magistrate orders the actual 
division in kind of such property if it is capable of being 
so divided, otherwise he orders its sale in accordance with 
the Execution Law and the proceeds of the sale and ex- 
penses incurred are divided among the partners, and such 
judgments of partition are final. There is, however, no 
jurisdiction to wind up companies. 

Magistrates may adjudicate all counterclaims in per- 
sonal actions and cases pertaining to movable property 
irrespective of the value of such counterclaim. If, how- 
ever, the value is over 1500 Syrian Liras, the judgment 
given thereon together with the judgment in the original 
action is subject to appeal. Their jurisdiction covers all 
matters arising from the original claim, such as costs, 
damages, loss of profit and interest irrespective of the 
value of such subsidiary cause of action. Judgments 
given in this respect follow the original action whether 
they are subject to appeal or not. When several causes 
of action are included in a suit, the total value determines 
jurisdiction. 

All cases of eviction of movable or immovable prop- 
erty, its delivery, disputes over leases, cancellation of con- 
tracts or lease, rent, and equivalent rent whatever the 
amount of rent are decided by these courts. Such judg- 
ments are final. Their jurisdiction also extends to 
actions of dispossession of land and of trespass where the 
land is registered in the Land Registry Department. If, 
however, the land is not so registered the jurisdiction is 
limited to cases where the plaintiff has been in peaceful 
possession thereof for at least a period of one year and the 
action is instituted within one year from the date of his 
dispossession. A leasee, mortgagee, or licensee is entitled 
to sue for dispossession subject to the above limitations 
in the same manner as the owner. 

In criminal matters magistrate’s courts have jurisdic- 
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tion to hear the following: all contravention cases; mis- 
demeanor cases the sentence of which according to the 
Criminal Code is either forcible residence in a partic- 
ular place, fine, or imprisonment for a period not exceed- 
ing one year, or several of these; certain specific offenses 
such as concealment and disposal of stolen goods, illegal 
entry to land, gambling, petty larceny, destruction of trees 
and other such minor offenses. Judgments in contraven- 
tion cases are final. In others an appeal may be taken. 


II 


COURTS OF First INSTANCE 
Jordan. 


A court of first instance sits either as a trial court or 
as a court of appeal and its original jurisdiction extends 
to all civil and criminal cases not within the jurisdic- 
tion of the magistrate’s courts. In sitting as a court of 
appeals it has jurisdiction in criminal cases if the sen- 
tence is a fine of 5 Jordan Dinars or more and in civil 


matters if the value of the claim or real property involved 
is 10 Jordan Dinars or more. Under Section 3 of the 
Enforcement of Foreign Judgments, Law No. 8, 1952, 
courts of first instance have exclusive jurisdiction to hear 
and determine applications for the enforcement of for- 
eign judgments, regardless of the value of the claim. 
These courts are composed of a president and two other 
judges. Except where trying a felony, however, any two 
of the judges constitute a quorum.’ They are established 
in the capital of each district in both East and West 
Jordan. 


Syria. 

Section 34 of Legislative Order No. 80 of June 30, 
1947, provides that courts of first instance shall consist 
of a single judge, who is called the president of a court 
of first instance. They are established in the main towns 


1 Establishment of Civil Courts Law, 1953, § 5. 
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of Syria and in certain districts. In civil matters these 
courts hear appeals from judgments of magistrate’s courts 
for amounts exceeding 1500 Syrian Liras, except for 
judgments given for amounts in excess of the jurisdic- 
tion of magistrate’s courts by agreement of the parties. 
Their judgments are final. Their original jurisdiction 
extends to all civil and commercial matters, which are 
not within the jurisdiction of magistrate’s or special 
courts. 

Their jurisdiction in criminal matters covers all mis- 
demeanors which are not within the jurisdiction of a 
magistrate court or a special court. In contrast to their 
Jordan counterparts the Syrian courts of first instance 
thus do not have jurisdiction over felonies. Appeal may 
be taken from all original judgments of the Syrian courts 
of first instance. 


III 


COURTS OF APPEAL 


Jordan. 


Section 6 of the Establishment of Courts Law No. 26 
of 1952 provided for the establishment of two courts of 
appeal in Jordan, one in Amman and the other in Jeru- 
salem. The bench generally consists of three judges. 
These courts have jurisdiction to hear and determine ap- 
peals from all judgments of courts of first instance and 
from those judgments of magistrate’s courts from which 
appeal does not lie in the courts of first instance. In 
addition these courts have appellate jurisdiction by virtue 
of special statutory provisions such as in certain tax cases, 
certain matters concerning the settlement of land and 
water rights, orders of attachment, stay of execution, im- 
prisonment for non-payment of debts, etc. They also 
hear appeals from the Municipal Court in Amman and 
from juvenile courts and determine jurisdictional dis- 
putes between magistrate’s courts. 





148 THE GEORGE WASHINGTON LAW REVIEW 


Syria. 

In Syria a court of appeal is composed of a president 
and two members and such courts are established in the 
main towns and at the capitals of the districts of Syria. 
They hear and determine all appeals from judgments 
given in civil and commercial matters by courts of first 
instance and from certain judgments of magistrate’s 
courts. In criminal matters a court of appeal in Syria 
has appellate jurisdiction in misdemeanor cases and orig- 
inal jurisdiction in felonies. All judgments of the courts 
of appeal are subject to review by the Court of Cassation 
unless the law provides otherwise. 


IV 
COURTS OF CASSATION 


Jordan. 


Section 9 of the Establishment of Courts Law of 
1952 provides for the establishment of a Court of Cassa- 


tion at Amman and a bench composed of a President and 
four judges. In criminal matters the Court of Cassation 
reviews all judgments given by the courts of appeal in 
felony cases. Death sentences are appealable automat- 
ically by express provision of law. In civil matters the 
court reviews judgments given by the court of appeal if 
the subject matter of the claim exceeds 100 Dinars, or, by 
special leave of the court of appeal, if the judgment em- 
bodies a legal point of novelty, complexity or general 
importance. If a court of appeal refuses to grant leave 
to appeal, the applicant may apply to the President of 
the Court of Cassation for such leave. 

The Court of Cassation also functions as a High Court 
of Justice with original jurisdiction in the following mat- 
ters: petitions regarding the illegality of elections of 
municipal corporations and local and administrative 
councils, disputes over pension rights of government offi- 
cials and their families, petitions regarding illegal final 
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administrative decision in connection with appointment 
of officials, grant of the yearly increments, disciplinary 
action, illegal dismissal from service and petitions by the 
public and public bodies regarding illegal administrative 
decision. For the High Court to have jurisdiction to 
determine such applications or petitions, the act com- 
plained of must have been done either without jurisdic- 
tion or authority, contrary to law or regulations, or by 
wrongful application of the law or misuse of powers or 
office. A refusal by a public body to act in accordance 
with law is considered as a decision and consequently sub- 
ject to objection and petition to the High Court. The 
Court also hears petitions by injured persons to cancel 
any proceedings taken or made under regulations which 
are contrary to the Constitution or the Law and hears 
habeas corpus applications for illegal detention. 

Jurisdictional disputes involving civil and religious 
courts or religious courts only are determined by a Spe- 
cial Court established under Section 11 of the Establish- 
ment of Civil Courts Law of 1952. The President of 
the Court of Cassation upon application of an interested 
party orders the constitution of this Court which is com- 
posed of two judges of the Court of Cassation and a third 
judge to be appointed from among the different religious 
court judges according to special rules established by the 
law. The more senior of the two judges of the Court 
of Cassation presides. This Court should not be confused 
with the “special courts” referred to in article 99 of the 
Constitution, which are land settlement, municipal, and 
tribunal courts, etc. 


Syria. 


The bench of the Court of Cassation sits at the capital, 
Damascus. It consists of four divisions: the civil, crim- 
inal, magistrate’s matters, and Shari’a (Muslim Reli- 
gious) matters. 

The civil division has appellate jurisdiction over judg- 
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ments of the courts of appeal in civil and commercial 
cases, settles jurisdictional disputes between two courts 
of appeal or between a civil court and a Shari’a court 
and hears and determines applications for the transfer 
of a civil case from one judge or court to another. The 
criminal division hears appeals from criminal judgments 
subject to appellate review by Cassation and determines 
jurisdictional disputes of lower courts. The magistrate’s 
matters division hears appeals in civil and commercial 
matters from judgments of the court of appeal given in 
magistrate court cases which are subject to review by 
Cassation. Finally, the Shari’a matters division hears 
appeals from judgments of Shari’a courts in appropriate 
cases, orders the transfer of a Shari’a court case from one 
court or judge to another and hears and determines objec- 
tions submitted to Shari’a judges hearing a particular 
case. 


7 
INTERPRETATION OF THE CONSTITUTION 


The interpretation of the Constitution in both Syria 
and Jordan is beyond the jurisdiction of the ordinary 
courts. In Jordan, Article 122 of the new Constitution 
of 1952 provides as follows: 


The Supreme Council established by Article 57 [of this Con- 
stitution] is empowered to interpret the provisions of the Consti- 
tution, if required to do so by a decision of the Council of Minis- 
ters or by a decision of either chamber of the National Assembly, 
taken by an absolute majority, provided that such decision shall 
only be operative after its publication in the Official Gazette. 


This Supreme Council consists of a President and eight 
members. The President is the President of the highest 
civil court, four members are members of the Chamber 
of Notables (Upper Chamber of the Parliament) elected 
to such office by secret ballot of the said council, and the 
remaining four are judges of the highest court according 
to seniority. In addition to interpretation of the Consti- 
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tution, the Supreme Council also has jurisdiction in 
impeachment cases against cabinet ministers. 

In Syria, the High Court under the new Constitution 
of 1953 is composed of seven members, six of whom are 
appointed by the President of the Republic, whereas the 
presiding member is appointed by the President of the 
Court of Cassation. The term of office is five years and 
members are subject to reappointment. No member of 
this Court may be dismissed from office except by a deci- 
sion taken by at least four members of the said Court. 

The High Court decides the constitutionality of a law, 
the legality of executive decrees and of elections, hears 
applications by an injured party for the cancellation of 
administrative orders or acts which are unconstitutional 
or contrary to law and determines impeachment actions 
brought against the President of the Republic and cab- 
inet ministers. 


VI 
PROCEDURE 


The most important difference of procedure in a court 
of law in both Syria and Jordan from those of the United 
States is that there is no trial by jury in either civil or 
criminal cases and the judge in both single or multi- 
judge courts decides questions both of law and fact. 

In Jordan the procedure followed by the courts does 
not differ greatly from English current procedure and 
the trial is conducted in a manner similar to that of an 
American court. In civil cases a statement of claim is 
submitted to the court, copies of which are served on the 
defendant; a statement of defense or reply is then filed 
and if no preliminary motions or objections are raised the 
case is set for trial. The plaintiff tenders his evidence, 
witnesses are examined, cross-examined by the defendant, 
and re-examined by the plaintiff. The defendant then 
produces his evidence; finally, counsel for both sides ad- 
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dress the court and the court renders its judgment. In 
criminal cases the accused pleads to the charge or infor- 
mation and testimony is heard in the same manner as in 
a civil suit. 

In Syria, however, the French procedure is followed 
and the parties or their counsel are not allowed to exam- 
ine or cross-examine the witnesses. A witness relates his 
evidence and the president of the court only is entitled 
to examine him. The parties, however, may put ques- 
tions to the witness through the president of the court who 
has the discretion to either allow or refuse them. In a 
criminal case there is no plea by the accused and even 
though the accused admits the charge preferred against 
him the court goes on to hear the evidence. 

An accused person in Syria is brought before trial to 
the public prosecutor and is there questioned about the 
charge preferred against him, while in Jordan an accused 
is entitled to refuse to give any statement. 

In both Syria and Jordan the service of legal docu- 
ments is carried to the other party through special officers 
of the court called process servers. A lawyer does not 
serve documents himself. 


Vil 


OTHER INSTITUTIONS 
1. Notaries Public. 


In Jordan and Syria a notary public, although an ofhi- 
cer of the Court, acts more in the capacity of a recorder 
of documents signed and attested before him. All docu- 
ments signed before a notary public are recorded by him 
and may be inspected and copied by an interested party. 
Such documents are prima facie evidence of the matter 
contained therein and do not require proof. 

A unique capacity of the notary public in Jordan en- 
ables him to execute a special kind of instrument which 
is executory on the strength thereof without having a 
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judgment obtained and can be sent to the execution office 
for collection as if it were a judgment of the court. These 
instruments have such effect, of course, by virtue of the 
initial undertaking of the parties. Execution offices exist 
at every court. 


2. Religious Courts. 


In Syria and Jordan, as in the other Arab states, juris- 
diction in so-called personal status matters, that is mar- 
riage, divorce, guardianship, adoption and other family 
relationships is reserved to religious courts set up by each 
of the recognized religious communities. The Muslim 
religious courts in addition have jurisdiction in matters 
of inheritance and wills. All religious courts are today 
part of the general judicial system and under the super- 
vision of the state. Substantive law and procedure are, 
however, based on the Shari’a law in the case of the 
Muslims and on the specific canon law in the case of the 
other communities. Within this general framework of 
the religious law there has been statutory regulation of 
both procedural and substantive matters concerning these 
religious courts. In all instances there exists today a 
system of appellate courts and final judgments of the 
religious courts are enforced in the same manner and by 
the same officers as judgments of the civil courts. 


3. Tribal Courts. 


In order to provide for the needs of certain nomadic 
tribes where tribal law and custom is still followed, tribal 
courts exist which have jurisdiction to adjudicate cases 
arising between members of nomadic tribes. In Jordan 
these courts have no jurisdiction in cases concerning the 
ownership of real estate or co-ownership in thorough-bred 
horses where a written contract exists. They also lack 
jurisdiction in all cases which the General Officer com- 
manding the Arab Legion or a person delegated by him 
believes should be transferred to the civil courts. Such 
transfers must be approved by the King. 
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4. Juvenile Courts. 

Both Jordan and Syria have followed the trend of 
modern criminology and have established special courts 
for the trial of juvenile offenders. These juvenile courts 
are composed of a magistrate in minor offenses and of a 
president of a court of first instance in more serious cases. 
All juvenile cases are heard in camera and the proceed- 
ings may not be published. In Syria no person who has 
passed his fifteenth birthday is considered a juvenile 
whereas in Jordan the age limit is eighteen years. 


VIII 
BENCH AND BAR 


In both countries all judges are appointed by the ex- 
ecutive. Safeguards are established, however, which are 
designed to protect the independence of the judiciary. 
In Jordan the Supreme Judicial Council consisting of 
the Presidents of the Court of Cassation and the two 
courts of appeal, the Chief Public Prosecutor and the 
Under Secretary of the Ministry of Justice, selects persons 
for appointment to civil judgeships. It also functions as 
a disciplinary board and has the power to promote, trans- 
fer and dismiss members of the judiciary. Unless a judge 
is apprehended in flagrante delicto, arrest and trial may 
not take place unless and until the approval of the Su- 
preme Judicial Council is obtained. In Syria a similar 
council exists consisting of the President of the High 
Court as Chairman, two members of the High Court and 
the four senior members of the Court of Cassation. The 
judges of the Muslim religious courts are appointed in 
Jordan by a similar council composed of religious judges. 
The judges of other religious courts are appointed by the 
heads of the various religious communities. 

In both Jordan and Syria regular official bar associa- 
tions exist and before a lawyer can be admitted he has 
either to have received a recognized law degree or pass 
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the law examination of the bar. As to legal education, 
Syria has a fine law school attached to the Syrian Uni- 
versity. In Jordan there is no law school at present. 
Under the British mandate, however, there existed a gov- 
ernment law school in Jerusalem which was closed when 
the mandate was terminated and has not been re-opened. 


IX 
CONCLUSIONS 


The courts and procedural systems of these two coun- 
tries are thus the product primarily of Ottoman influence 
which was based in many respects on French legislation, 
and the direct Western influence which made itself felt 
strongly after the establishment of British and French 
mandates following World War I. Developments since 
the end of World War II have brought further moderni- 
zation in most parts of the law and have also led to an 
increasing homogeneity of the laws of various Arab states. 
The last vestiges of the capitulatory regimes have been 
eliminated and solid foundations have been laid for an 
efficient and independent judiciary which is well quali- 
fied to fill the judicial needs of modern business and the 
populations of these countries. 





LEGAL POSITION OF FOREIGNERS AND 
FOREIGN ENTERPRISE IN EGYPT 


ABDEL SHAFI EL LABBAN * 


It is sometimes necessary to refer to the past in order 
to understand and take stock of the present. For this 
reason it would be difficult to give an accurate picture of 
the present legal status of foreigners in Egypt, without 
first delving into past history. Such consideration, how- 
ever, will be limited to these facts that have a direct bear- 
ing on the present subject. 


I 


INTRODUCTION 


The treatment meted out to foreigners in the Arab East, 
from the dawn of Islam until the rise of the Ottoman 
Empire, was based on the time-honored principle enun- 
ciated by the Prophet Mohammed: “What is due to us 
is due to them and what is due from us is due from them.” 
This equal treatment, however, precluded foreigners 
from the exercise of civic rights and at the same time 
exempted them from military service, as is the case in 
most other countries. This democratic principle secured 
for foreigners equal treatment in rights and obligations, 
united them with their Arab hosts and developed in them 
a spirit of cooperation to the mutual advantage of all 
concerned. For centuries until the advent of the Otto- 
man Turkish rule, they lived in harmony and amity with 
their hosts as enjoined by Islam which is noted for its 
tolerance. 

The Turkish Sultans, forgetting in the heyday of their 
power that the strong man of today may become tomor- 
row’s “Sick Man of Europe,” began to grant as favors 
certain privileges called capitulations to foreigners in 
their empire. 


* Counselor, Embassy of Egypt. 
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Capitulations are treaties entered into by one state and 
conferring the privilege of extra-territorial jurisdiction 
within its boundaries on the subjects of another state. 
After 1453 capitulations governing the rights and privi- 
leges of European residents on Turkish soil were fre- 
quently granted by the Sultans. In the beginning they 
were personal grants and valid only during the life of 
the grantor. 

The earliest specific and formal capitulation, to which 
reference is often made for precedent, dates back to 1536 
and was granted to Francis I of France. It remained in 
force for over 350 years. Under its terms, the French 
were granted the right to travel and to trade according 
to their own customs and usage, freedom from all imposts 
except custom duties, inviolability of domicile and extra- 
territorial judicial jurisdiction of their consuls. 

Soon after this grant to France, other nations of the 
Occident sought similar privileges. In 1673, an addi- 
tional power was granted to France, namely the exclusive 
right of protecting under her flag the subjects of other 
countries which had received no capitulations. This en- 
hanced the prestige of France in Europe by placing sev- 
eral powers under her obligation. In 1675, however, 
England also succeeded in gaining the right to protect 
the nationals of other states with the result that these states 
had the option of English or French protection. 

No concession made in the capitulations to foreign 
powers led to greater abuses than this grant of the right 
to protect the subjects of states without capitulations. The 
French and the English sold to native Greeks and Armen- 
ians the privilege of protection by a document which 
exempted them from paying duties. Many of these ven- 
dees waxed rich through this advantage and were permit- 
ted to transfer their privileges for a consideration. Am- 
bassadors also became rich through this traffic; a French 
Minister, as stated in an official report, received more 


than 400,000 francs from this source and an English Am- 
3 
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bassador is said to have received from £2,000 to £3,000 
as his share. 

Russia and Austria abused this right of protection for 
political ends. Rivals in seeking influence in Moldavia 
and Wallachia in the late 18th century, their consuls com- 
peted with each other in granting patents of protection 
to the natives. By 1800, Austria had, by this process, ac- 
cumulated more than 200,000 protected persons in Mol- 
davia and 60,000 in Wallachia. In view of these abuses 
of the right of protection the Sultan issued an Imperial 
decree (Irada) in 1869 forbidding his subjects to adopt 
another nationality unless they had obtained his consent. 

Finally, under the capitulatory system, each foreign 
colony in the Ottoman Empire became a sort of imperium 
in imperio, whose members enjoyed liberty of residence, 
inviolability of domicile, freedom to travel through the 
Empire, freedom of commerce, freedom of religion, free- 
dom from Ottoman jurisdiction and extraterritorial juris- 
diction over its own nationals. 

During the nineteenth century the Ottoman govern- 
ment made repeated efforts to amend the capitulations 
and on November 11, 1914, announced their abolition. 
However, the capitulations were reimposed under the 
terms of the abortive Treaty of Sevres at the close of the 
First World War. After the establishment of Kemal 
Ataturk’s regime this treaty was replaced by the Treaty 
of Lausanne of 1923 which abolished the capitulations 
in Turkey. 


IT 


THE SITUATION IN EGYPT 


The capitulatory rights which the United States and 
other powers enjoyed in Egypt were derived from the 
treaties with the Ottoman Empire, of which Egypt had 
been a part, and from long-established customs and usage. 
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These rights were restricted in 1876 by the inauguration 
of the mixed courts,’ which assumed some of the juris- 
diction formerly exercised by Consular Tribunals. The 
courts were created by a statute—the reglement d’organt- 
zation judiciaire—which received the adherence of the 
principal capitulatory powers and was regarded in effect 
as a treaty. 

Pursuant to authority conferred by Act of Congress, 
approved March 23, 1874, the President of the United 
States by proclamation of March 27, 1876, suspended the 
exercise of American extra-territorial jurisdiction in 
Egypt so far as such jurisdiction was embraced by that 
conferred upon the mixed courts. This jurisdiction in- 
cluded civil litigations between Egyptians and foreigners 
and between foreigners of different nationalities, except 
in matters of personal status. 

The criminal jurisdiction of these courts over foreign- 
ers, as approved by the powers, was limited to the trial of 
minor police cases, offenses against the officers and func- 
tionaries of the courts or involving interference in the 
performance of their official duties as well as cases of 
fraudulent bankruptcy. 

The word “foreigners,” as defined by the reglement 
d’ organization judiciaire, applied to nationals of all for- 
eign states, irrespective of whether they were entitled to 
share in the capitulations, but excepting the nationals of 
Turkey and of countries separated from Turkey since 
World War I. 

But despite the fact that these courts were Egyptian, 
functioning in the name of Egypt, and extablished with 
the object of easing the capitulatory system, the Egyptian 
sovereignty was sometimes violated even by the respon- 
sible officials of these courts. For instance, an American 
judge of the mixed courts in Egypt objected in 1918 to a 


1See Liebesny, Impact of Western Law on the Countries of the Near East, 
22 Geo. Wash. L. REv. 127 (1953). 
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rule established by the Sultan, prescribing the Court 
dress, but whatever his reason, it obviously was not shared 
by his own government. For the State Department in- 
formed its agent, the Consul General in Cairo, that while 
it was not in a position to determine the judge’s status un- 
der Egyptian law, it regarded the mixed courts as Egyp- 
tian so far as the government of the United States was 
concerned, and that since the judge was a member of an 
Egyptian court, he might well be regarded as an Egyptian 
official. 


On April 12, 1937, Egypt sent a letter to the govern- 
ments of the capitulatory powers, inviting them to a con- 
ference at Montreux, Switzerland, to discuss the aboli- 
tion of the capitulations. In its letter the Egyptian govern- 
ment pointed out that the capitulations were not only a 
grievous injustice and an impediment to the country’s 
progress, but that in spite of its modern political, admin- 
istrative and economic systems, Egypt was the only coun- 
try where foreigners still enjoyed such privileges, and 
that the reasons therefore, possibly valid in the 16th Cen- 
tury, no longer existed. The letter further stated that al- 
though the capitulatory powers had agreed to abolish the 
capitulations in other countries such as Turkey and Iran, 
this system which ran counter to the principles of modern 
law still remained in Egypt as a stumbling block to her 
advancement and an affront to her sovereignty and integ- 
rity. As a result, on May 8, 1937, representatives of 
Egypt and other countries including the United States 
concluded at Montreux a convention for the abolition of 
capitulations in Egypt. This convention provides that 
the parties concerned “. . . agree . . . to the complete 
abolition in all respects of capitulation in Egypt,” and 
that “. . . foreigners in Egypt shall be governed by 
Egyptian law.” Provision was made for the continuance 
of the Mixed Courts during a “transition period” ending 
in 1949. 
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III 


THE SITUATION AFTER THE ABOLITION OF THE 
CAPITULATIONS 


The capitulatory rights and the mixed courts went out 
of existence on October 14, 1949. The traditional Egyp- 
tian attitude of cordiality toward foreigners remained, 
however, having been stressed on the occasion of the con- 
clusion of the Montreux Treaty by the Egyptian Prime 
Minister in the following words: 

It is my duty on this occasion to tender publicly my thanks to 
those scholars, educators, financiers, merchants, and all the other 
industrious and intelligent foreigners who, for more than a cen- 
tury, have enriched our country with the wealth of their learn- 
ing, experience and energy. This memory will always dominate 
the cordial relations that exist between them and all the people 
of our country. 

The traditional tolerance and freedom demonstrated by Egypt 
at all times, have not only enabled foreigners’ material interests, 
but also their cultural and scientific interests, to operate freely 
within the framework of her laws in force. 

There are in Egypt today, according to the latest statis- 
tics, 206,515 foreigners, of whom 68,559 are Greeks, 
67,706 Italians, 31,523 British, 18,821 French, 3,201 
Turkish and 16,705 of other nationalities, among them 
about 4,000 Americans. 

In any discussion of the status of foreigners in Egypt, 
the problem of British troops in Egyptian territory (the 
Canal Zone) should be mentioned. The Anglo-Egyptian 
Treaty of 1936 permitted a total of ten thousand such 
troops, and accorded them certain privileges and immuni- 
ties. The Egyptian government, however, considers that 
Treaty to have been abrogated for the reason, among 
others, that the number present has been increased to an 
estimated 70 to 80 thousand, and that therefore these Brit- 
ish forces now in Egypt are present illegally. All Egyp- 
tian consuls abroad, accordingly, have been instructed to 
follow the general visa and passport regulations regard- 
ing the entry into Egypt of all members of British forces. 
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The cooperation between Egyptians and foreigners in 
the field of economic development can best be illustrated 
by the Company Law, the Foreign Capital Law, the 
Mines Law and the Residence Law, brief descriptions of 
which follow. 


1. The Company Law. 


Until recently this law made it mandatory that all com- 
panies established in Egypt have a minimum of 51 per 
cent of the capital subscribed by Egyptians, while the 
remaining 49 per cent could be owned by either foreigners 
or Egyptians, except in cases where sufficient Egyptian 
capital could not be raised to meet this ratio. In such 
cases the Minister of Commerce and Industry was em- 
powered to permit foreign capital to exceed the pre- 
scribed 49 per cent ratio. 

This law has been amended to provide that a minimum 
of 49 per cent of the capital should be Egyptian, thereby 
giving the opportunity of a majority to foreign invest- 
ments. The amendment further provides that a minimum 
of 49 per cent of the board of directors of a given com- 
pany should be Egyptians, thus giving foreign investors 
the opportunity of management. The minimum number 
of Egyptians employed by a company is fixed at 75 per 
cent, and their minimum total salaries at 65 per cent of 
all salaries. The Minister of Commerce and Industry is 
authorized, however, to permit the employment for de- 
termined periods of foreign technicians as managers and 
advisers, if Egyptians with similar qualifications are not 
available. These technicians are not included in the 
afore-mentioned ratio. ‘These amendments are indica- 
tions of the Egyptian government’s attitude toward and 
its desire to attract foreign investments. 


2. Foreign Capital Law.’ 


This law, recently enacted, pertains to the important 
question of transfer of foreign profits and capital from 


2 Law No. 156 of 1953. 
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Egypt. An important feature of this new law is the estab- 
lishment within the Ministry of Commerce and Industry 
of a special Committee on Investment of Foreign Capital. 
If the Committee, acting within certain specified terms 
of reference, determines that foreign capital is employed 
in economic development projects, including industry, 
agriculture, mining, transport, or the tourist industry, and 
the Minister concurs in the determination, profits up to 10 
per cent per year from such capital may be transferred 
abroad. The Act further provides that after five years 
from its investment, such foreign capital itself may be 
transferred abroad at the rate of one fifth of its registered 
value per year. 


3. The Mines Law. 


Under the provisions of the old law, only an Egyptian 
company was permitted to operate any concession for the 
exploitation of oil. As a result, foreign oil prospectors 
were not sure of receiving a concession if they succeeded 


in “striking oil.” In its desire to encourage prospecting 
and to give an impetus to foreign oil investments, the 
Egyptian government recently changed the Mines Law 
to the effect that it is now not only possible but easy for 
any prospecting company to receive a concession, without 
being required to establish an Egyptian company to oper- 
ate if. 


4. The Residence Law. 


Prior to the present law, resident permits for foreign- 
ers were renewable each year. To reassure foreigners 
and insure them of amity and security in working in 
Egypt, the new Residence Law provides for the renewal 
of resident permits each five or ten years instead of each 
year. In promulgating this new law, the Egyptian gov- 
ernment has thus recognized that foreigners could carry 
on their productive work only if assured that their stay 
in the country would not be interrupted on short notice. 
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In conclusion, the statement by Egypt’s President, Gen- 
eral Naguib, in his inaugural speech that he would like 
to assure foreign residents that every effort was being 
made to ensure their security without discrimination of 
race or creed, emphasizes the relationship between Egypt 
and her foreign guests. 





APPLICATION OF HANBALITE AND DECREE 
LAW TO FOREIGNERS IN SAUDI ARABIA 


PARKER T. HART * 


I 
SCOPE 


The Shari’a or sacred law, which is based not only on 
the Koran, but also on the traditional practices and say- 
ings (hadith) of the Prophet Mohammed, is virtually the 
sole body of law in Saudi Arabia. The kingdom ad- 
heres to the strict Wahhabi (more properly “Unitarian”’) 
sect of Islam and to the Hanbalite school of Shari’a. This 
school, which minimizes interpretations of the Koran and 
hadith made by agreement (1jm4s) or by analogy (qtyas), 
prevails today only in Saudi Arabia, among Near East- 
ern states. The gadis (religious judges), however, are 
equipped to apply the doctrines of all Sunni schools of 
jurisprudence in cases involving conflict of laws. All 
persons, including the King are equal before the law. 
There have been no capitulations under King ’Abdul 
*Aziz Al Sa’ud. Supplementing Hanbalite law is a small 
but growing body of royal decree legislation. 

The present discussion of the application of Hanbalite 
and decree law to foreigners relates to non-Muslims and 
primarily to the over 8,000 Americans now residing in the 
country plus several times that number who have at vari- 
ous times worked and resided in eastern Saudi Arabia 
where the oil fields and the Dhahran Airbase are located. 
Particular reference is made to that field of tort and crim- 
inal law involving motor vehicles, since it lends itself 
readily to a discussion of the problems involved. 


* Director, Office of Near Eastern Affairs, U.S. Department of State; former 
U.S. Consul General in Dhahran, Saudi Arabia. 
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II 
BACKGROUND 


Prior to 1933 when an oil concession was granted by 
King ’Abdul ’Aziz to the Standard Oil Company of 
California, Saudi Arabia was a land closed to foreigners, 
except during the annual Hajj or Pilgrimage of Muslims 
to Mecca. There were then but a handful of European 
residents, virtually all diplomatic and consular officials 
residing at Jidda and concerned principally with pil- 
grimage matters and (in the case of the United King- 
dom) with border problems relating to protected Arab 
states and principalities contiguous to Saudi Arabia. 
There was therefore little occasion for the exercise of 
jurisdiction over non-Muslims. ‘This remained essen- 
tially true during the early period of the operations of 
the oil company (1933 to 1941) when the employees were 
a small and highly selected group, as well as during most 
of World War II (1941-44) when the wells were shut 
in, families sent home and staff and crews reduced to a 
total of some 80 men. The period from 1944 to 1950 
witnessed the re-opening of the wells and an era of great 
expansion, utilizing thousands of American construction 
workers as well as tens of thousands of Saudi Arabs and 
other nationals. The Americans were selected as care- 
fully as possible and were in most cases without families. 
On the whole, they were well-behaved, hardworking, 
boisterous, friendly, and democratic in their attitude 
toward Saudi Arabs, but undoubtedly according to Arab 
standards were also over-familiar, lacking in courtesy, 
and entirely too casual. They were not callous to the 
strong arm of the law, especially to imprisonment, but on 
the other hand they were accumstomed to having their 
occasional sprees and fist fights treated with American 
leniency. 

Although most Saudi Arabs had had no previous con- 
tact with Occidentals, they displayed an instinctive lik- 
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ing for American spontaneity and boisterousness, char- 
acteristics common to the bedouin’s own personality. 
However, Saudi Arabs had a very strict etiquette on cer- 
tain matters and a taboo on the use of fists. Furthermore, 
they lacked understanding of modern mechanics and of 
the fact that an operator of a machine or vehicle could 
cause injury or death not through malice or criminal 
negligence, but through his slow reaction time or mo- 
mentary distraction, a mechanical failure of the vehicle, 
the carelessness of the victim, or a combination of all 


these factors beyond the operator’s reasonable power to 
control. 


III 
THE IMPACT 


Since no capitulations existed or were politically con- 
ceivable, Shari’a courts had to leap into the 20th Cen- 
tury. Machines had brought a multiplicity of threats to 


life and limb, Americans had brought a new set of social 
habits and concepts in terms of law and law enforcement, 
no occidental jails existed, and local rules of evidence and 
of punishment were derived from the exigencies of a 
simple desert life. However, the eleven years from 1933 
to 1944 had successfully established relations of trust and 
partnership, and both sides approached the problem with 
keen desire to avoid actions which would engender ten- 
sions. Nevertheless, there was some apprehension over 
the eventual “first case” when an American might be- 
come subject to punishment under Hanbalite law. 

This first case occurred in 1944 when an American 
employee of the Arabian American Oil Company’ while 
driving a motor vehicle through the fog, hit and killed an 
Arab pedestrian. The case was sent to the Shari’a court 
and the company stood bail for the employee. There 
were three legal determinations open to the Court: (1) 


1 The name Arabian American Oil Company was adopted when the Texas Oil 
Company joined Standard of California in the Saudi Arab venture. 
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Death would be found to be intentionally caused, requir- 
ing exaction of the death penalty from the accused; (2) 
Death would be found to be caused by negligence, requir- 
ing a penalty of blood money to the victim’s family and 
imprisonment of the accused; (3) Death would be found 
to be due to accident, calling for a penalty of blood money 
payable to the victim’s family. There was then no vehicle 
code applicable in Eastern Saudi Arabia (Al Hasa prov- 
ince) although one was applicable in Western Saudi 
Arabia (the Hejaz). The customary demand of the vic- 
tim’s father for the life of the accused was rejected by the 
court which in all justice declared the death to be acci- 
dental. So it happened the judgment in this case was 
quite satisfactory to the accuser and the accused. The sit- 
uation as a whole, however, was not satisfactory to the 
Saudi Arabian Government which found itself con- 
fronted by increasing pressures from its own populace in 
view of the industrial accidents incident to expansion of 
oil operations. 


IV 


THE PROBLEM 


The essential aspects of the problem facing Saudi Ara- 
bia were the following: All persons, including foreign- 
ers, were equal before the law, a cardinal principle in 
Islam as in the free world of the Occident. Non-Sunni 
foreigners, however, especially Christians, had no under- 
standing of Sunni Muslim obligations, rights or penal- 
ties. The gadis on the other hand had no guide books 
to Western law. Trained by family tutelage, they 
had a deep and keen sense of justice, but had no 
precedents or experience in the handling of Occi- 
dentals. Furthermore, the Shari’a law had to be bol- 
stered by royal decrees,? to ensure public awareness 
of obligations, rights and penalties under a new industrial- 


2The Government of Saudi Arabia legislates by royal decree, there being 
no parliamentary authority. 
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ized society. While Arab custom required preservation 
of the proverbial hospitality to the foreign guest and the 
effective handling of well-founded complaints, Saudi 
Arabian sovereignty ruled out capitulations (not sought 
in any case by the United States), or the direct applica- 
tion to foreigners of any foreign law, whether American 
or Near Eastern. 

The problem was attacked by both the company and 
the Saudi Government. The likelihood of Americans 
being involved in industrial accidents was reduced by ex- 
panded company training of Arab drivers and machine 
operators who have replaced Americans in these func- 
tions to an increasing degree. The Government, for its 
part, expanded the role of decree legislation. 

Actions brought pursuant to an accidental death or in- 
jury usually involve both the Shari’a (governing private 
right) and decree law (governing public right). The 
gadi usually obtains jurisdiction of the case by private 
complaint of the victim or aggrieved party, or of his sur- 
viving representative (family member) in case of death. 
If there is no aggrieved party, there is ordinarily no case 
in Shari’a law since there is then no violation of private 
rights. This means no court proceedings since only 
Shari’a courts exist. The gadi determines the question 
of malice or negligence implicit in the accusation brought 
by an aggrieved party. The Government exercises the 
public right, however, in every instance where a decree 
law applies or where an offense has been committed 
which in the Government’s view is a threat to public 
order. Thus, the Government may exercise the public 
right, irrespective of whether or not the Shari’a court 
takes the case. In vehicle code (decree law) violations, 
the accused has no automatic right to his “day in court” 
unless there is an aggrieved private party. In the latter 
case government action follows that in the Shari’a court 
so that the aggrieved party is satisfied first. A further 
special problem is presented in the vehicle cases since the 





170 THE GEORGE WASHINGTON LAW REVIEW 


motor vehicle code requires mandatory imprisonment of 
the driver on police determination of .excessive speed, 
“poor handling of the vehicle” or even failure to properly 
inspect a car before driving. Even if the case is tried in 
the Shari’a court, however, there is no opportunity for 
the accused to contest police evidence. He can only con- 
test the victim’s charges of malice or negligence. Thus 
a serious gap exists—from the Occidental standpoint— 
in the “due process” of law, since the accused may not 
challenge before a judge the charges brought against 
him by public authorities. 


V 


PRINCIPLES AND PRACTICES OF THE SHARI’A 
IN EASTERN SAUDI ARABIA 


1. Principles 


One of the aims of Islamic law was to abate blood 
feuds. Tribal custom calls for equal sacrifice by the ag- 
gressor to that suffered by the victim and is expressed by 
the ancient principle of “an eye for an eye.” Such equal 
sacrifice can be insisted upon by the victim (or his repre- 
sentative) if, after proof of guilt, it can be exacted in 
proper measure. Thus the eye of an accused can be put 
out by court recommendation, but a knife stab can never 
be duplicated exactly and hence can never be ordered 
against the accused, even upon court finding of guilt. In- 
stead, the victim can exact a suitable term of imprison- 
ment and blood money. Generally, the aggrieved starts 
his case in court by demanding a full measure of corporal 
penalty knowing he will eventually accept money and im- 
prisonment as a substitute. This is a bargaining technique 
to which the gadis are accustomed and to which they 
must listen before urging the parties to come to a compro- 
mise agreement. If the sum of money demanded is un- 
reasonable and bargaining between the parties has proven 
fruitless, the gadi undertakes verbal persuasion and makes 
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an award. Arbitrary action by the gad: subjects him to a 
legitimate complaint to a higher court. 

The purpose of Shari’a law is a permanent settlement 
and forgiveness of the accused by the accuser in order to 
obviate revenge. The accuser must three times say, be- 
fore the gadi, that he forgives the accused, before the qadi 
can close the case. 


2. Procedure 


Complaints initially are made either to the court or to 
the civil authorities. Civil authorities, via the police, 
summon the accused to appear. In cases of bodily injury 
or death, the police usually incarcerate the accused in 
order to ensure his appearance. There is no right of 
habeas corpus. In most cases bond is now accepted by the 
police if so ordered by the local governonr (’Amir), the 
bond-giver pledging himself to the penalty of the law 
if the bonded person fails to appear. The bond is never 
monetary and is always given to the civil authorities, not 
to the court. In practice it is permitted by the ’4mir 
entirely in his discretion and only on urgent request. 
There is no right to bond established in the religious or 
other law. 

The proceedings are dignified but very simple and 
informal. The accused and the accuser sit or stand side 
by side before the gadi, who is regarded as an embodi- 
ment of Islam, a religious person—spiritual as well as 
learned in the holy law—and who is addressed as “Your 
Reverence.” Witnesses of the plaintiff are traditionally 
admitted, but not those of the defendant. In recent years, 
qadi have permitted American defendants to bring wit- 
nesses. There is no cross-examination, except by the 
gadi himeslf. Evidence traditionally accepted, such as 
statements of eye-witnesses or the discovery of missing 
property in the possession of the accused etc., is now sup- 
plemented by “scientific” evidence, including finger- 
prints, photographs, and laboratory tests. 
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Final decisions are written by the gadi in two or three 
brief paragraphs, setting forth the finding of guilt or in- 
nocence on various charges and right to compensation. 
In case of a misdemeanor or felony the gadi will suggest 
the appropriate degree of punishment, but he pronounces 
no sentence. All papers, including the judgment, then 
go to the Amirate, which pronounces the sentence. 

Appeals are made to the Amirate and if new evidence 
appears, the “Amir may refer the case back to the Shari’a 
court. The same court may rehear the case or it may go 
to a higher court or to the King. The latter refers it to 
his "Ulema (men learned in the law) whose decision is 
final. The ’Amir has been known to voluntarily refer 
cases to the King, especially if a foreigner is involved and 
the charge is grave. This action virtually precludes an 
appeal, except through diplomatic channels. 


3. Punishment 


While never stated by the authorities to be exempt, Oc- 
cidentals have never received the corporal punishments 
(mutilations, floggings, etc.) provided for in Hanbalite 
law. Uncertainty as to their liability to such punishments 
has nevertheless been a source of some apprehension to 
resident foreigners. Felonies committed by Occidentals 
have been punished by imprisonment, blood money, and 
expulsion from the realm. Jail accommodations continue 
to present a problem in the Hejaz; modern jails have 
been erected in Al Hasa. 


VI 


CONCLUSIONS 


Several factors have caused the system to work more 
satisfactorily than might be expected. The first is the 
absolute incorruptibility and independence of the Shari’a 
courts, and the exceptional moral calibre of the Shari’a 
judges with their ability to see through the complexities 
of machine-age behavior to the essentials of right and 
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wrong. The usual expeditious handling of cases in the 
Shari’a courts has helped to reduce friction. Also, there 
has been a growing faith of foreigners in the essen- 
tial fairness of Shari’a procedures and, with the few 
exceptions noted above, of the penalties exacted. Self- 
discipline among Americans, notably, careful recruitment 
at the beginning, and quick discharge and deportation in 
cases of troublesome behavior after arrival has played 
its part. No deportation takes place, however, without 
the permission of the local authorities. 


PROBLEMS REMAINING TO BE SOLVED 


There is a need for a full integration of the execution 
of decree law into the Shari’a court procedures. It is 
important that Occidentals have their “day in court.” 
Accusations by the authorities should be justiciable in 
Shari’a courts, in order that the accused may face his 
official accuser before a judge, and challenge the validity 


of the accusation in the same way he challenges a com- 
plaint by a private party. This integration of decree law 
and the Shari’a is occurring to a limited extent as the 
practice grows of referring cases to the Shari’a court on 
the request of foreigners. This practice is not yet estab- 
lished in terms of principle, however, and does not ordin- 
arily extend to cases arising under the vehicle code. 

There remains an unclear distinction between simple 
and criminal negligence in decree legislation, and occa- 
sionally in Shari’a law. Under the vehicle code, penalties 
for certain acts are virtually automatic, due to the lack of 
such distinction. Thus “poor handling” of a vehicle and 
“neglect to inspect the vehicle’s parts before starting” are 
classed with speeding as a sufficient cause for fine and im- 
prisonment under certain circumstances such as overturn 
or collision regardless of whether anyone is injured. Thus 
a lone driver may be incarcerated for overturning his ve- 
hicle, although the vehicle is his own and no other per- 
son is involved. 

4 
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The lack of habeas corpus proceedings and of a fully 
established bonding procedure are still potential sources 
of conflict. The present unsystematic bonding granted 
only on urgent request and for relatively minor offenses 
or minor civil charges is objectionable to those holding 
the principle that a man is innocent until proven guilty. 
While jail sentences generally contain a proviso for the 
deduction of time served pending trial and sentence, and 
incarceration pending trial is usually brief, such time 
served is not regained if the accused wins his case. 

Much progress has been made in winning court and 
police acceptance of “scientific” evidence, but much re- 
mains to be done to train local police in the accumulation 
and verification of evidence. This is part of the basic 
educational problem of the country as a whole. 


Vil 


THE FUTURE OUTLOOK 


A close-hand observer of the process of adjustment be- 
tween Arabs and resident Americans can become ab- 
sorbed in the difficulties which this adjustment encoun- 
ters. Local Arab officials are implicitly obedient to 
orders from above, which they often interpret in a very 
literal sense. As long as the rules are clear, however, and 
the authority immediately above these officials permits 
latitude of judgment, matters proceed normally and well 
on the basis of the instinctive and habitual friendliness 
between Arabs and Americans. Since the overall political 
and economic relations between Saudi Arabia and Amer- 
ica are exceptionally close and friendly, one may expect 
jurisdictional relationships at the local level to progress 
toward harmony through mutual understanding. The 
local incentive to harmony is always present. Each has 
a strong heritage of egalitarianism—neither suffers from 
a “snob” psychology. Depite occasional incidents—dips 
or plateaus in the curve of adjustment—progress over the 
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years has been great and the projection for the future is 
upward. An essential ingredient, not likely to disappear, 
is the proverbial hospitality of the Arab toward those 
who come as guests. Nowhere is this spirit better exem- 
plified than in the Arabia of Ibn Sa’ud, where true Arabs 
abide as religiously today by the law of sanctuary as in 
the most ancient times. 





THE NEW CIVIL CODE OF IRAQ{ 
ZUHAIR E. JWAIDEH * 


The historical development of the legal system in Mid- 
dle Eastern countries, including the old civil code of Iraq, 
has been discussed in previous articles. This article, 
therefore, will be confined to the new Civil Code of Iraq, 
touching on such points as the attempts at codification, 
sources and organization, with some reference to the 
Egyptian and Syrian Civil Codes. 

The new Civil Code of Iraq, enacted on September 8, 
1951, became effective on September 8, 1953. Prepared 
by a group of distinguished Iraqi jurists headed by Dean 
as-Sanhouri of Egypt, the code represents a remarkable 
synthesis of an ancient legal system, age-old local usages, 
and the most modern legal theories." Though based pri- 
marily upon Muslim law and Iraqi customs, the new code 
has drawn upon the modern concepts of civil law juris- 
prudence, particularly that of the French. 

On August 1, 1915, the legal system of Basrah and the 
surrounding area was established by the British, then oc- 
cupying that territory, through promulgation of the 
“Traq Occupied Territories Code.” This code was com- 
piled from Indian laws in force, and a schedule of 34 
Indian acts was annexed to it.” Asa result of this, all the 
Ottoman laws were repealed except the Ottoman Civil 
Code (the Mejelle) which continued to be applied. The 
British occupation of Baghdad in 1917 did wot bring 
about as far-reaching changes in the legal system as those 

t While this article was not one of the series of lectures given before the 
Washington Foreign Law Society, its inclusion is thought desirable in view of 


its particular significance in the field of the law of the Near East. Mr. Jwaideh 
participated in these lectures in the capacity of recorder. 

* Member of the Bar of Baghdad, Iraq; Instructor of Arabic Languages, 
School of Advanced International Studies, The Johns Hopkins University. 

1Dean as-Sanhuri’s great learning and initiative are responsible for two 
other important legal achievements, namely, the Egyptian and Syrian Civil 
om which went into effect on October 15, 1949, and June 15, 1949, respec- 
tively. 

2 IRELAND, IRAQ, A STUDY IN POLITICAL DEVELOPMENT 82 (1937). 
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made by the occupation of Basrah. The “Iraq Occupied 
Territories Code” was not applied in Baghdad, and the 
Ottoman system continued to be enforced with such mod- 
ifications as were deemed necessary. 

On January 1, 1919, the decision was made to unify the 
legal systems of Basrah, Baghdad, and Mosul, by abolish- 
ing both the “Iraq Occupied Territories Code” and also 
most of the Indian acts then in force in the province of 
Basrah. The legal system of Baghdad was extended 
throughout the country except in tribal regions, where 
the tribal legal system was preserved. 


I 


THE NATIONAL GOVERNMENT OF IRAQ AND THE 
CIVIL CODE 


The economic and social development of a country is 
usually accompanied by legal adjustments which are nec- 
essary in order that the machinery of state may keep pace 
with changing conditions. There was a definite neces- 
sity for legal adjustments during the early years of the 
new country of Iraq, especially in the field of civil law. 
The only civil code in existence was the Mejelle, which 
was a code of civil contracts rather than a complete civil 
code in the modern sense. In addition to the Mejelle, 
there existed the Land Code, the Tapu law,’ the law of 
disposition of immovable property, the law of succession 
to immovable property, and many other civil code rules 
scattered throughout the Code of Civil Procedure (modi- 
fied article 64), the Land Commercial Code, and the 
Peace Judges’ Law.* On the other hand the religious law 
still applied to a large area of civil transactions, such 
as inheritance, succession, wills, marriage and divorce, 
and the administration of pious foundations (wagf). 
Most of these various laws were inherited from the Otto- 
mans and none of them was less than a half-century old. 


3 Tapu law is the law covering the granting of title-deeds and deed registration. 
* The Peace Judges’ Law of 24 April 1913 (rev. ed., Baghdad, January 1920). 
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The conditions under which these laws had been enacted 
had completely changed and legislation for a new and 
unified civil code became a necessity. 


II 


ATTEMPTS AT CODIFICATION 


The first attempt at codification was made in 1933 
when a committee of Iraqi jurists assembled to study and 
report their conclusions on such a project. The com- 
mittee was confronted with the objections of Muslim 
religious leaders to any changes in the prevailing laws, 
especially those taken from the Shari’a law, or the law 
of personal status and the law of inheritance. As a result 
of this opposition the Iraqi government had to abandon, 
at least temporarily, the idea of codification and dissolve 
the committee without achieving its purpose. 

In 1936 a second committee was appointed to prepare 
a preliminary draft for the project. On February 11, 
1936, under the chairmanship of the Acting Minister of 
Justice, the committee held its first meeting to discuss 
the issues involved in codification. The most important 
problem was to determine the proper sources of law for 
the Code. Many suggestions were studied, and, in the 
final analysis, only two solutions seemed possible. 

The first possible solution considered by the committee 
was to follow the precedents set by Egypt and Turkey, 
since their adoption of foreign civil codes had proved to 
be satisfactory. The Egyptian Civil Code was adopted 
from the French Code in the second-half of the Nine- 
teenth Century, with some modifications which were 
deemed necessary to Egypt’s special circumstances.* In 
Turkey, the entire Swiss Code had been adopted with 


6 Munir al-Qadi, The Committee of the Iraq Civil Code, I & Il MayauLat 
AL-Qapvd’ 221; 446 (1936). 

6 The Egyptian Civil Code for the Mixed Courts was promulgated on June 28, 
1875, while the Civil Code for the National Courts was promulgated on October 
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very few modifications,’ wholly eliminating Shari’a law 
from the Turkish legal system. 

The second possible solution to the problem of codify- 
ing Iraqi law was to draft a code based on the principle 
of maintaining an unbroken nexus between the past and 
the present. By “the past” was meant traditional Shari’a 
law which was the law most deeply rooted in the social, 
religious and economic institutions of the people of Iraq. 
By “the present” was meant those new concepts of West- 
ern legislation considered necessary in order to cope with 
the rapidly developing relationships with the West. 

These two possibilities were thoroughly considered by 
the committee, and the debate ended with the adoption of 
a resolution favoring the second solution, in accordance 
with the proposals submitted by Dean as-Sanhuri then 
of the Iraq Law College. The following observations 
were made to the committee by Dean as-Sanhuri: 

1. The Mejelle, which was still in practice, must be 
used as the primary source of law for the proposed code. 

2. There were some laws in practice which had re- 
pealed certain provisions of the Mejelle and which need- 
ed to be taken into consideration so that the repealed 
provisions would continue to be excluded.* 

3. There were certain legal rules scattered in many 
laws which were an integral part of the existing civil law 
and which should be collected and utilized for the pro- 
posed code. 

4. The proposed code should be scientifically organ- 
ized in the manner of modern continental codifications. 

5. Certain old legal rules should be modified to con- 
form to prevailing circumstances by resorting to the fol- 


7 Promulgated on February 17, 1926. 


8 E.g., article 64 of the Code of Civil Procedure was adopted from the French 
Civil Code to obviate the defects of the Mejelle and to liberate the courts from 
its rigidity. It was realized that the aricle’s principles conradicted those of the 
Mejelle. For example, contracts of sale entered into before the object was manu- 
factured were treated by the Mejelle as invalid while article 64 considered them 
enforceable. 
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lowing sources: (a) principles of the Hanafi and other 
Sunni schools, provided the committee did not restrict 
itself to any one school, (b) Iraqi cases, especially insofar 
as they pertain to the application by the courts of the mod- 
ified Article 64 of the Code of Civil Procedure, and 
(c) legal rules from foreign codes and statutes, provided 
that they are not contrary to public order or contra bonos 
mores. 

This resolution was unanimously adopted and it was 
decided that Dean as-Sanhuri, who had started his work 
on February 12, 1936, should prepare the preliminary 
draft of the code. He was assisted by Professor Munir 
as-Qadi,’ professor of the Mejelle at the Iraq Law Col- 
lege. On June 15, 1936, Dean as-Sanhuri submitted to 
the committee his first sample of regulations for contracts 
covering sale and barter.*° Later he presented a suggested 
pattern for the law on obligations. 

In the fall of 1936 the work of the Committee was ab- 
ruptly terminated and the project on the Civil Code inter- 
rupted for political reasons—the resignation of the cab- 
inet as a result of the military coup of that year. The new 
government, confronted with other urgent problems, was 
not enthusiastic about the codification of the civil law at 
that time. 

In 1943, the Iraqi government invited Dean as-Sanhuri 
(who was then in Egypt) to return to Baghdad to finish 
the work he had started in 1936. The invitation was ac- 
cepted and once more the work on the Code was begun 
by a committee of Iraqi jurists under his chairmanship. 
A new source of law was resorted to by the committee to 
help it in preparing the Code. This source was the draft 
of the new Egyptian Civil Code which became effective 
October 15, 1949. Three years later the draft was com- 
pleted. 


® Now Dean of the Iraq Law College. 


10 As-Sanhuri, Document No. 1, Sale and Barter, selected sample from West- 
ern Legislation, III & IV Majatiat aL-Qapd’ 229-394 (1936). 
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III 
LEGAL SOURCES OF THE NEW CODE 


The codifying committee’s attempt to deal with the 
problem of the sources of legal rules and principles is 
expressed in the instructions to judges regarding the 
sources of law. These instructions are set forth in Ar- 
ticle I of the Code as follows: 

Section 1. The code governs all questions of law which come 
within the letter or spirit of any of its provisions. 

Section 2. If the Code does not furnish an applicable provision, 
the court shall decide in accordance with customary law, and 
failing that, in accordance with those principles of Muslim law 
(Shari’a) which are most in keeping with the provisions of this 
Code, without being bound by any particular school of juris- 
prudence, and, failing that, in accordance with the principles of 
equity. 

Section 3. In all of this, the Court shall be guided by judicial 
decisions and by the principles of jurisprudence in Iraq and in 
foreign countries whose laws are similar to those of Iraq. 


It is interesting to note that the phrase occurring in 
Section 2, “without being bound by any particular school 
of jurisprudence,” does not exist in the Egyptian and 
Syrian Civil Code. I believe that this phrase was includ- 
ed in the Iraqi Code mainly as a guarantee to the Shiite 
population that resort to principles of Shari’a law is not 
limited to the Hanafi school of law as it was in the 
Mejelle. 

The similar laws of foreign countries contemplated in 
section 3 are the Syrian, Egyptian, and French Civil 
Codes and judicial decisions. 


IV 
ORGANIZATION OF THE CODE 


A quick glance at the organization of the Code reveals 
the fact that the area of family and inheritance is not 
covered as it usually is in continental-type civil codes. 
The reason for this omission is the Iraqi population com- 
plex—a Muslim majority and Jewish and Christian mi- 
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norities. The Muslim majority itself is further divided 
into Shiites and Sunnites and their principles of law differ 
from each other. The adoption of specific laws under 
the Civil Code dealing with this area was found to be 
impossible. The jurisdiction of religious courts in such 
matters was therefore preserved, as it was in the Egyptian 
and Syrian Civil Codes. 

The Iraqi Civil Code is divided into a preliminary 
title, and then into two parts, each of which contains two 
books. The preliminary title serves to introduce the 
four books. It contains three chapters in which the 
sources, effects and application of laws in general are set 
forth. Chapter I deals with the sources of the law, the 
retroactive effect of law, and conflict of laws. Regarding 
conflicts of laws, resort is had to principles of the domi- 
cile system as well as the nationality system where ques- 
tions of personal status, obligations, contracts, real prop- 
erty rights, and the rules of procedure are involved. 
Chapter II deals with the classification of persons as 
natural and juristic. Both private and public juristic 
persons are provided for with careful detail. An associa- 
tion is defined * as “‘a body of natural or juristic persons 
joining together permanently for a non-profitable pur- 
pose,” leaving their rules of creation, dissolution and con- 
trol to special legislation. This definition indicates the 
major difference between associations and companies, the 
latter being established mainly for profitable purposes. 

A foundation is defined * as “a juristic person created 
by dedication of goods for an indefinite period to perform 
an act of humane, religious, scientific, artistic or athletic 
character without intention of gaining profit.” The system 
of foundations is new to the Iraqi and the Shari’a laws. 
It is, however, paralleled in the Shari’a by the system 
of waqf. They are similar in that both are created by 
dedication of goods, both are established for an indefinite 


11 Art. 50, Civil Code of Iraq. 
12 Art. 51, Civil Code of Iraq 
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period of time, and both are non-profitable. They are 
dissimilar in that the establishment of a foundation could 
be achieved through the dedication of any kind of goods 
—movables, immovables or currency—while the wagqf can 
be created by the dedication of real property only. The 
foundation is created for a specific purpose, while the 
wagqf is created for the benefit of certain individuals such 
as the needy or for the benefit of individuals in return for 
promoting or directing charitable functions; an example 
is the waqgf for the benefit of preachers in mosques or 
teachers in religious schools. A wagqf could also be cre- 
ated directly for some charitable work itself, as for com- 
batting illiteracy or certain diseases. 

The Code discusses in detail the rules governing crea- 
tion, dissolution and control of foundations in anticipa- 
tion of a gradual replacement of the system of wagf, 
which is not adequate for present society. 

Chapter III discusses in a general way things, goods, 
and rights, defining each and explaining its nature and 
scope but leaving the finer details to be covered under the 
appropriate provisions of the Code. 

Part I of the Code is concerned with individual rights, 
starting in Book I with obligations in general. The gen- 
eral theory of obligations is considered to be the founda- 
tion of civil law. Since it is concerned with individual 
rights it becomes important in other branches of private 
and public law wherever an individual right is involved. 
The area of its influence is quite large and no legal system 
can discard it without serious trouble. As this theory is 
unknown in the modern sense to the Mejelle, its adoption 
in the Iraqi Civil Code was a true achievement. The 
theory is based largely on principles taken from the new 
Egyptian Civil Code," the Mejelle, and from Muslim 
jurisprudence in general. ‘The discussion of the theory 
of obligations begins with the sources of obligations listed 


13 As-SANHURI, THE COMPENDIUM ON THE GENERAL THEORY OF OBLIGA- 
TIONS IN THE EGypTiAN Civit Cope 51 (1946). 
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under subheadings covering contracts, unilateral consent, 
unlawful acts (torts), unjust enrichment, and ends with 
applicable law. 

The provisions of Part I which discuss the common 
or jointly owned debt, a purely Islamic institution, are 
drawn from general principles of figh, articles 1091-1112 
of the Mejelle, and articles 168-189 of MURSHID EL 
HAYRAN.** Common debt is defined as “the debt which 
is originated by a single and indivisible cause as a result 
of a collective action or of a previous co-ownership of an 
article sold.”** The selling of a specific item owned by 
two or three persons creates a common debt toward the 
vendors because of their prior right in the item. The 
selling of two items jointly owned by two or three persons 
for one price also creates a common debt because of the 
indivisibility of the price in regard to the two items sold. 

The Code also covers here the assignment and discharge 
of obligations. Proofs of claims are treated in this part 
of Book I, it being provided that the written instrument is 
the primary mode of evidence. The permitting of oral 
testimony for proof of claims had been one of the defects 
of the Mejelle. 

Book II treats the question of nominate contracts, di- 
viding them into five categories: contracts relating to 
ownership, contracts of beneficence, contracts for labor, 
aleatory contracts, and suretyship. Since nominate con- 
tracts occupy an important position in Muslim jurispru- 
dence, most of the principles covering this subject in the 
new Code are drawn from Islamic sources. 

Book III deals with the principal real rights, which 
are the rights of ownership and the rights derived there- 
from. The new Code covers ownership in essence, limi- 
tations, and various other types with special emphasis on 
co-ownership. Means of acquiring ownership are listed 


14 SALAH AL-DIN AL-NAHI, COMPENDIUM ON THE GENERAL THEORY OF OB- 
LIGATIONS 346 (1950). 


15 Art. 303, Civil Code of Iraq. 
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under occupation, succession, (testate and intestate), con- 
tract, pre-emption, possession, and accession. The latter 
is divided into accession to immovable property by act 
of nature or man, and accession to movable property. 
Derived rights of ownership discussed in this part of the 
Code include the right of disposition in private and state 
lands, the right of usufruct, the right of usage, the right 
of habitation, the right of superficies, and the right of 
easements and servitudes. 

The last book (Book IV) of the Code is concerned 
with the rights of one person over the property of another, 
known as accessory real rights, which include mortgages, 
pledges of movable property (pawns), and the right of 
preference (droit preference). With regard to mort- 
gages, the new Code successfully molds together the local 
rules previously applied according to the Mejelle, and 
the new principles borrowed from the new Egyptian 
Code. It thus modified such concepts as the rules on 


insurance for real property and brought them up to date. 
A similar step was taken in regard to regulations on the 
pledging of movable property. Under the new Code, 
creditors’ rights of preference were modified by the in- 
troduction of new principles borrowed mostly from the 
new Egyptian Civil Code, thus placing these rights on 
firmer ground than under the Mejelle. 


V 


CONCLUSION 


The codification of the Iraqi Civil Code (basically 
similar to those of Egypt and Syria) is a great achieve- 
ment, not only as an excellent piece of legislation but also 
because it is an outstanding example of the legal renais- 
sance now going on in the Arab countries. A careful 
study of the Iraqi Code will reveal that many of its prin- 
ciples were drawn from Shari’a law, and that they are 
equal to any found in the legal systems of Europe. 
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The political effect of Iraq’s new Code can only be 
conjectured from the fact that similar codes have been 
adopted by Egypt and Syria which may indicate tenden- 
cies in these countries toward a unified legal system. His- 
torical examples may be cited to show the results of sim- 
ilar movements in other areas, such as Germany, France, 
and Austria. From these historical precedents, it is quite 
possible to predict that a unified legal system may even- 
tually arise out of the recent adoption of similar civil 
codes in Iraq, Egypt, and Syria, which may finally lead 
to the political unity toward which the Arabs have been 
striving for many years. 





JUSTICE WILLIAM JOHNSON ON THE 
TREATY-MAKING POWER 


DONALD G. MORGAN * 


By a vote of nine to five, the Senate Judiciary Commit- 
tee, in June, 1953, reported favorably a proposal to limit 
the national treaty-making power by constitutional 
amendment.’ Although at this writing the Senate as a 
whole has yet to debate the merits of the proposal, the 
action of the Committee reflects widespread public mis- 
givings concerning the power as it now stands in the Con- 
stitution.” The impact of the United Nations Charter 
on our legal system is not entirely clear, and such pro- 
posed treaties as the Covenant on Human Rights, not- 
withstanding the announced opposition of the Eisenhower 
Administration, have made some anxious to preserve 
what they deem our domestic jurisdiction. Hence, the 
drive to lay down specific constitutional restraints. 


These apprehensions spring, in part at least, from un- 
certainty. What is the true extent of the treaty-making 
power? What actions may the Federal Government take 


* Chairman, Political Science Department, Mt. Holyoke College 


1 See Constitutional Amendment Relative to Treaties and Executive Agree- 
ments, SEN. Rep. No. 412, 83d Cong., 1st Sess. (1953). The reported text rep- 
resented an amended form of Sen. J. Res. 1, which Senator John W. Bricker 
had introduced earlier with sixty-three Senators as co-sponsors. The amend- 
ed draft reads as follows: 

“Section 1. A provision of a treaty which conflicts with this Constitution 
shall not be of any force or effect. 

“Section 2. A treaty shall become effective as internal law in the United 
States only through legislation which would be valid in the absence of treaty. 

“Section 3. Congress shall have power to regulate all executive and other 
agreements with any foreign power or international organization. All such 
agreements shall be subject to the limitations imposed on treaties by this article. 

“Section 4. The Congress shall have power to enforce this article by appro- 
priate legislation. 

“Section 5. This article shall be inoperative unless it shall have been ratified 
as an amendment to the Constitution by the legislatures of three-fourths of 
the several States within seven years from the date of its submission.” Id. at 1. 

2 The pertinent constitutional clauses provide: “He [the President] shall 
have power, by and with the advice and consent of the Senate, to make treaties, 
provided two-thirds of the Senators present concur... .” Art. II, $2, Cl. 2 
and “This Constitution, and the laws of the United States which shall be made 
in pursuance thereof; and all treaties made, or which shall be —_ | any 
the aun # the United States, shall be the supreme law of the land. 

Art 


[ 187 ] 
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by treaty which it may not take by statute? Does the 
Constitution, as it stands, limit the power? Is the treaty- 
making power paramount to the reserve powers of the 
states, and if so, should it remain so? These are all vital 
questions, yet he who seeks answers in the reports and 
commentaries finds little satisfaction. Courts have hesi- 
tated to define precisely the limits of the treaty-making 
power and the commentators, by and large, speak of it 
only in generalities. This scarcity of past interpretations 
makes all the more ominous certain statements made by 
the Supreme Court in the two leading cases of Missouri 
v. Holland* and United States v. Curtiss-Wright Export 
Corporation.‘ It likewise enhances the value of each 
fresh piece of evidence concerning the early construction 
of the power. 

Recently this writer discovered a series of anonymous 
newspaper articles on these very questions from the pen 
of Justice William Johnson. An appointee of Jefferson, 
Johnson sat on the Supreme Court from 1804 to 1834. 


By 1823, the year of this correspondence, he had acquired 
a reputation both for legal learning and outspokenness. 
He carried into this controversy the teachings of a Prince- 
ton education, a legal apprenticeship with Charles Cotes- 
worth Pinckney and the intimate discussions with John 
Marshall, Joseph Story, and the others at the Justices’ 
Washington boarding-house.* Johnson took to the press 


3252 U.S. 416 (1920). The Court upheld the Migratory Bird Treaty Act 
of 1918 under treaty, notwithstanding the assertion of state rights over the 
subject. Mr. Justice Holmes, for the Court, said it was “open to question” 
whether the words “authority of the United States” in Article VI mean more 
than “the formal acts prescribed to make the convention.” Jd. at 433. He 
consequently created doubts about the efficacy of constitutional limitations on 
the treaty-making power. 

4299 U.S. 304 (1936). The Court upheld the power of the President, under a 
joint resolution, to declare an embargo on arms shipments to belligerents in the 
Chaco. Speaking for the Court, Mr. Justice Sutherland set forth the doctrine 
that the powers of the Government in foreign relations derived not from consti- 
tutional grants, but from the sovereign character of the nation. These powers, 
said he, “if they had never been mentioned in the Constitution, would have 
vested in the federal government as necessary concomitants of nationality.” Jd. at 
318 (1936). This view of its origin opens the road for exceedingly broad 
construction of the treaty-making power. 

5 Johnson was born in Charleston, S. C., Dec. 27, 1771, was appointed an 
Associate Justice by President Jefferson in March, 1804, and died in Brooklyn 
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in response to a chorus of attackers; the results, as we 
shall see, were both revealing and unconventional. 

Johnson’s analysis gains in interest because of the pre- 
occupation of his countrymen with foreign affairs. The 
press which carried his letters teemed with accounts of 
the deeds and misdeeds of the continental powers and 
conjectures as to their effects on the United States. A few 
weeks later President James Monroe would be expound- 
ing to Congress his famous doctrine. The conduct of 
foreign relations and the pertinent powers of officials 
were very much on the minds of Americans. 

This article will examine the positions which Mar- 
shall’s associate from South Carolina took on the nature 
and scope of the treaty-making power. We shall turn 
first to the background of the correspondence and then 
take up the several issues discussed. 







I 


The controversy which called out Johnson’s anonymous 
letters on the treaty-making power followed a decision 
in which he had repudiated a state law as repugnant to 
a treaty. That law in turn had resulted from events of 
the previous year. In June, 1822, loyal slaves divulged 
to their masters details of a servile plot to overthrow 
white rule. The city authorities moved swiftly to sup- 
press the revolt and apprehend the conspirators. Public 
alarm ran high, street patrols were reinforced; a court 
of “Magistrates and Freeholders” hastily assembled and 
during succeeding weeks subjected scores of suspects to 














on Aug. 4, 1834. He is the subject of a forthcoming biography by the author. 
See the following a ped D. G. Morgan, Mr. Justice William Johnson a 
the Constitution, 57 Harv. L. Rev. 328 (1944), and The Origin of Supr 
Court Dissent, 10 (3d series) WittiaM AND Mary QuarterLy 353 (1053) < . 
the series by A. J. Levin in the Micn. L. Rev. as follows: Mr. Justice William 
Johnson and the Unenviable Dilemma, 42 id. 497 (1944), Mr. Justice William 
Johnson and the Common Incidents of Life, I and II, 44 td. 59 and 243 (1945), 
and Mr. Justice William Johnson, Jurist in Limine, in three parts as follows: 
The Judge as Historian and Maker of History, 46 id. 131 (1947), Views on 
——- Precedent, 46 id. 481 (1948), and Dissent and the Judging Faculty, 47 
477 (1949) ; O. Schroeder, Jr.. The Life and Judicial Work of Justice 
Williom Johnson, Jr., I and II, 95 U. Pa. L. Rev. 164 and 344 (1946-1947). 
5 
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investigation. In the end, thirty-five paid with their 
lives and as many more suffered banishment.* ‘The ring- 
leader, Denmark Vesey, be it noted, was a free negro 
who had come to Charleston long before from the West 
Indies. 

Fears of future disturbances led certain Charleston 
citizens to memorialize the State Legislature for stringent 
laws. The result was the passage in December of “An 
ACT for the better regulation and government of free 
negroes and persons of colour, and for other purposes.” 
Section 3 of this Act merits close attention. Its purpose 
was to insulate the slave population of the seaports from 
agitation by visiting sailors. Its scope was sweeping, its 
penalties drastic. It provided: 


That if any vessel shall come into any port or harbour of this 
state, from any other state or foreign port, having on board any 
free negroes or persons of colour, as cooks, stewards, mariners, 
or in any other employment on board of said vessel, such free 
negroes or persons of colour shall be liable to be seized and con- 
fined in gaol, until said vessel shall clear out and depart from 
this state: and that when said vessel is ready to sail, the captain 
of said vessel shall be bound to carry away the said free negro, 
or free person of colour, and to pay the expenses of his detention ; 
and in case of his neglect or refusal so to do, he shall be liable 
to be indicted; and on conviction thereof, shall be fined in a sum 
not less than one thousand dollars, and imprisoned not less than 
two months; and such free negroes or persons of colour shall 
be deemed and taken as absolute slaves, and sold . . .” 


Thus, South Carolina sought to keep out dangerous 
ideas. The walls of the city jail would block communica- 
tions between colored seamen from the North or from 
abroad and the negroes of Charleston, while the threat 


6 Two successive courts conducted the trials. For official accounts, the one 
by the Intendant of Charleston, the other by the two Magistrates who sat on 
the first court, see JAaMEs Hamitton, Necro Prot. AN AccouNT oF THE LATE 
INTENDED INSURRECTION AMONG A PorRTION OF THE BLACKS OF THE CITY OF 
CHARLESTON, SOUTH CAROLINA (1822); and Lionet H. KENNEDY and THoMAS 
Parker, AN OrFiciAL REPoRT OF THE TRIALS OF SUNDRY NEGROES CHARGED 
WITH AN ATTEMPT TO RAISE AN INSURRECTION IN THE STATE OF SOUTH CARO- 
LINA (1822). For a recent study, see John Lofton, Denmark Vesey’s Call to 
Arnis, 33 JOURNAL OF Necro History 395 (1948). 


oo AND RESOLUTIONS OF THE STATE OF SOUTH CAROLINA FOR 1822 12 
(1823). 
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of imprisonment or even slavery would deter others from 
coming at all. 

The validity of this provision came before Mr. Justice 
Johnson in Elkison v. Deltesseline.* When the British 
vessel Homer sailed into the port of Charleston, the 
sheriff, Deliesseline, went aboard and took off Henry 
Elkison, a man of color. The British Consul, asserting 
Elkison to be a British subject, petitioned the Federal 
Circuit Court to order his release. In the end the Judge 
found jurisdiction lacking, yet en route took occasion to 
declare himself on the issue of validity. 

On two grounds Johnson declared the law void. First, 
it violated the commerce clause of the United States Con- 
stitution. The power to regulate interstate and foreign 
commerce was paramount, exclusive, and broad enough 
to embrace the navigation of ships.* 

Second, Johnson found the law in violation of a com- 
mercial convention of 1815 between the United States and 
Great Britain. The two governments had agreed to ex- 
tend to each other’s nationals a “reciprocal liberty of 
commerce.” ** In defending the law, however, counsel 
had asserted that notwithstanding the treaty the state 
might exclude colored mariners under its reserved pow- 

88 Fed. Cas. 493, No. 4,366 (C.C.D.S.C. 1823). Petition was made for the 
writ of habeas corpus or failing that the writ de Homine Sub Replegiando. 
Johnson held that he lacked power to issue the former, and thought the latter 
would lie to a vendee under the sheriff, although he doubted that it could avail 
against the sheriff himself. He left it to counsel to decide whether he would 
sue out the latter. Jd. at 498. 

® Johnson ruled that the Constitution had withdrawn the subject from state 
cognizance. This was the first occasion on which an American court held a 
state law invalid under the commerce clause. The case of Gibbons v. Ogden, 
9 Wheat. 1 (U.S. 1824) was not decided until seven months later. 

10Tt provided: “There shall be between the territories of the United States 
of America, and all the territories of His Britannick Majesty in Europe, a 
reciprocal liberty of commerce. The inhabitants of the two countries, respec- 
tively, shall have liberty freely and securely to come with their ships and cargoes 
to all such places, ports and rivers, in the territories aforesaid, to which other 
foreigners are permitted to come, to enter into the same, and to remain and 
reside in any parts of the said territories, respectively; also to hire and 
occupy houses and warehouses for the purposes of their commerce; and, 
generally, the merchants and traders of each nation respectively shall enjoy 
the most complete protection and security for their commerce, but subject 
always to the laws and statutes of the two countries, respectively.” 1 W. M. 


MALLoy, COMP., TREATIES, . . . BETWEEN U.S.A. AND OTHER Powers 624 
(1910). This Convention was renewed in 1818, tbid., 624 n. 
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11 


ers."' Johnson, deeming the treaty-making power para- 
mount, declared the law void on this ground. Secretary 
of State Adams, he said, had assured the British Govern- 
ment that South Carolina’s invasion of treaty privileges 
would be ended. The treaty was controlling and John- 
son devoted but few word of his opinion to an analysis of 
the power to conclude treaties. 

Instead, he dealt at length with the alleged necessity 
of the law. Months before the Elkison case, he had dep- 
recated the popular alarm which had given birth to the 
law. When the Vesey plot had come to light, he had 
publicly warned against hysteria and urged a fair trial 
for the suspects; later he had privately excoriated the 
severity of the trials..* The law he thought a product of 
fear and hate. 

Johnson’s conviction that the law was unnecessarily 
drastic led him to part company with its defenders. Thus 
it was that in his El/kison opinion he rejected the argu- 
ment that the law was an urgent police measure. The 


11 Said B. F. Hunt: “lst. That the provision of the law now in question, is 
one which a sovereign State may enact without violating the laws of nations, 
or affording any just ground of offence. 

“2d. That South Carolina was a sovereign State, prior to, and at the time 
she entered into the Federal Compact. 

“3d. That the right which South Carolina possessed to pass such a law, was 
one, which from its nature, under the peculiar circumstances of her slave popu- 
lation, she could not and has not surrendered to the Federal Government. 

“4th. That the convention of 1818, between Great Britain and the United 
States, does not interfere with the perfect right of the State, to pass and 
enforce the provision of the law in question, and if it did it would not be oblig- 
atory upon the State, inasmuch as the treaty making power can make no stipu- 
lation which shall impair the rights, which by the constitution are reserved 
‘to the States respectively, or to the people.” THe ARGUMENT oF BENJ. 
FANEUIL HUNT, IN THE CASE OF THE ARREST OF THE PERSON CLAIMING TO BE A 
BRITISH SEAMAN, UNDER THE 3D SECTION OF THE State Act oF Dec. 1822, 
IN RELATION TO NEGROES, &C. BEFORE THE Hon. JupcE JoHNSON, CircUIT JUDGE 
OF THE UNITED STATES, For 6TH Circuit. (1823) pamphlet, Library of Harvard 
Law School. (Hereafter cited as ARGUMENT OF HUNT.) 

12 See his unsigned communication, Melancholy Effect of Popular Excitement, 
Charleston Courier, June 21, 1822, and his pamphlet in explanation of that 
publication, To THE PusLic oF CHARLESTON (1822) ; see comments in his letter 
to Thomas Jefferson, Dec. 10, 1822, Jefferson Papers MSS. Library of Con- 
gress, and the following comment in his letter to Secretary of State John 
Quincy Adams, of July 3, 1824: “The whole of the alarm of 1822 was founded 
in causes that were infinitely exaggerated. A few timid and precipitate men 
managed to disseminate their fears and their feelings, _ = know that By 
panics spread with the expansive force of vapor.’ . Rep. No. 80, 27th 
Cong., 3d Sess. 15 (1843). 
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law, he insisted, would have the effect of domesticating 
potential agitators and hence defeat its own purpose. He 
was sure a suitable law could be framed which would 
protect the state’s vital interests without at the same time 
abridging Constitution and treaty. He thought that in 
case of danger the men could be confined on shipboard.” 
If the final decision on the necessity of the law were left 
with the state, the Union would become, like the Confed- 
eration that preceded it, a mere “rope of sand.” * 


The public response to the decision was electric. For 
one thing, the Charleston press kept hands off the opin- 
ion, and Johnson had to publish it as a pamphlet.” For 
another, a mounting crescendo of voices attacked the 
decision and the man who had given it. Three of the 
four Charleston dailies began to carry editorials and 
anonymous letters assailing the Judge.’* For two entire 
months, from August 15 to October 18, these attacks kept 
up. The assailants resorted to more than a dozen pseu- 
donyms in masking their identity. Seldom if ever has an 
American judge suffered from his fellow townsmen so 
sustained and acrid a volley of criticism and abuse. 


Two series of letters deserve special mention. The 
first, signed “Caroliniensis,” appeared in the Charleston 
Mercury, the extreme state-rights organ.’ Robert J. 
Turnbull and Isaac E. Holmes joined forces in compos- 


13 He said, “What is to prevent their being confined to their ships, if it is 
dangerous for them to go abroad? This power may be lawfully exercised. To 
land their cargoes, take in others, and depart is all that is necessary to ordinary 
commerce, and is all that is properly stipulated for in the convention of 1815, 
oy as relates to seamen.” 8 Fed. Cas. 493, 496, No. 4,366 (C.C.D.S.C. 
1823). 


14 [bid. 
15 See note by the editor, in Charleston City Gazette, Sept. 12, 1823. 


16 The editor of the Southern Patriot found the subject well covered elsewhere 
and decided it would be unnecessary “to agitate it any further.” Aug. 19, 1823. 


17 The numbers appeared in the Mercury as follows: Aug. 15, 16, 18, 20, 
22, 23, 28, 29, Sept. 3, 6, 8, 10 and 11, 1823; these numbers together with three 
letters by “Philo-Caroliniensis,” which appeared in the Mercury on Sept. 17, 18 
and 30, and one letter signed “A Southerner,” which appeared in id., Oct. 7, 
were published as a pamphlet entitled CaroLinieNsis (n.d.) Library of Har- 
vard Law School; citations hereinafter will be to the pamphlet. 
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ing the thirteen numbers of this series.“*° Turnbull, the 
planter, clever, impetuous and eloquent, presumably 
wrote those passages which poured invective on the Judge 
and depicted the horrors likely to follow if the law were 
set aside. He appealed throughout to state patriotism 
and attacked Johnson’s motives for delivering and pub- 
lishing the opinion. That opinion, he declared, “is on 
the wings of the four winds, to injure the character of 
the State. The poison of this compound of oblique views, 
and of extra-judicial mis-statements, is now swiftly cours- 
ing its way from Georgia to New Hampshire, and from 
the Atlantic to the Missouri.” And he asked, “What 
could avail all my honors, if I could not live an unstained 
husband to my sweet country’s sympathies?” **® The 
youthful Holmes, who with B. F. Hunt had argued for 
the Seamen Act before Johnson, evidently contributed 
most of the legal passages of the series. In all likeli- 
hood, therefore, it was Holmes who composed the por- 
tions on the treaty-making power. 


The joint authors of CAROLINIENSIS had leading posi- 
tions in a group known as the “South Carolina Associa- 
tion.” In his opinion, Johnson had ascribed enforcement 
of the Seamen Act to the pressure of this “voluntary asso- 
ciation of gentlemen, . . . organized . . . to see the 


18 Wrote John B. Irving, a physician and rice planter: “He [Turnbull] was 
the joint author with Isaac E. Holmes of a series of articles on the Constitution 
signed ‘Caroliniensis’ and a latter series of his own called ‘The Crisis . . . 
See Invinc, A Day on Cooper River 63 (1932). Irving spoke with some 
knowledge, for in 1828 he was serving as Recording Secretary, while Turnbull 
was a Vice-President, and Holmes, the Solicitor, for the South Carolina Asso- 
ciation. Charleston Southern Patriot, April 10, 1828. Mr. John Lofton, of 
Pittsburgh, generously brought Irving’s statement to the author’s attention and 
also referred to a copy of the pamphlet found in Charleston, which bore the 
handwritten names of Turnbull and Holmes. 

19 CAROLINIENSIS 64. 


20 The author judges that Holmes contributed the bulk of numbers 7-9, pp. 
30-42, inc., and probably several succeeding numbers. Hunt had published his 
argument as a pamphlet, and Holmes presumably decided to incorporate his in 
CAROLINIENSIS. The tone of Holmes’s numbers differs sharply from that of 
the first six. Holmes was born in 1796 and died in 1867; a Yale Graduate, 
he was admitted to the bar in 1818; he served in the State Legislature and 
later in Congress, where he championed the Southern pro-slavery argument. 
See 9 D.A.B. 165. 
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laws carried into effect.” ** One suspects that this body, 
meeting regularly during these months, inspired many 
if not all of the letters hostile to Johnson.” 

While Caroliniensis was appearing in the Mercury, a 
second series, signed “Zeno,” began in the conservative 
and erstwhile Federalist Charleston Courier.* Milder 
in tone than his predecessor, Zeno refused to question 
the Judge’s motives and even admired the “stoical in- 
trepidity” with which Johnson had delivered in the 
crowded courtroom “an opinion calculated to produce 
deep resentment in every mind, . . .” * Yet Zeno, like 
the others, challenged the Judge on the point of consti- 
tutionality, insisting that South Carolina retained power 
to pass the law as an inherent right associated with its 
self-preservation. 

William Johnson quickly met these challenges. On 
two occasions he published letters over his own name, 
answering critics.” For his major efforts, however, he 
chose pseudonymity. An August 26, the Mercury began 
publishing a series of nine numbers reviewing the papers 
of Caroliniensis. They were signed “Philonimus.” ** He 
deplored the “personal hostility” which Caroliniensis 
had displayed toward the Judge and the “state feeling” 


218 Fed. Cas. 493, 494, No. 4,366 (C.C.D.S.C. 1823). Johnson referred to 
Holmes as Solicitor for the Association, ibid. 

22 The press controversy seems to have redounded to the benefit of the Asso- 
ciation, for at its September meeting, it took in more than a hundred new 
members. Mercury, Sept. 19, 1823; cf. id., Aug. 21 and Oct. 15; Turnbull 
signed the notices of the October meeting in his capacity as secretary, id., 
Oct. 15, and City Gazette, Oct. 14, 1823. 

23 This series, under the title of Municipal Laws, appeared in the Courier, 
as follows: no. 1, Sept. 3; no. 2, Sept. 4; no. 3, Sept. 5; no. 4, Sept. 11; 
no. 5, Sept. 16; and no. 6, Sept. 25, 1823; the author of the series has not been 
identified; citation hereinafter will be to the number. 

24 Zeno, no. 1. 

25 See William Johnson to the Editor, Mercury, Aug. 21, and rejoinder by 
Isaac E. Holmes, id., Aug. 25, 1823; see William Johnson to Messrs. Gales 
— Seaton, eds., Daily National Intelligencer (Washington, D. C.) Sept. 29, 
1823. 

26 They appeared in the Mercury as follows: no. 1, Aug. 26; no. 2, Aug. 27; 
no. 3, Aug. 29; no. 4, Sept. 5; no. 5, Sept. 9; no. 6, Sept. 11; no. 7, Sept. 13; 
no. 8, Sept. 15; no. 9, Sept. 19, 1823. Earlier the editor had declined the request 
of “A Subscriber” that he publish the Elkison opinion but had agreed to print a 
reply to Caroliniensis provided it were free from “personal controversy,” id., 
Aug. 18, 1823. Citations to this series will be to the number. 
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to which Caroliniensis had appealed. His antagonist 
had sought, he declared, to make “an old and well tried 
public servant the object of popular indignation and 
odium.” * His own aim was to “repel calumny and pro- 
pagate correct opinions.” ** Elsewhere, the author ex- 
plained that his pseudonym meant the “friend or defend- 
er of a good name.” *” That Johnson should have taken 
to print despite the demands of judicial impartiality, 
comports both with his sensitiveness to criticism and his 
voluble independence. Furthermore, the practice was 
not uncommon for judges of that period. These nine 
numbers replying to Caroliniensis, although lengthy, dis- 
play skill both at invective and legal analysis.” 

The more temperate series by Zeno drew forth from 
Philonimus four additional numbers.” This time the 
tone was less heated. In spite of some repetitiveness, 
these letters to Zeno were suggestive and, at times, elo- 
quent. 

Of these Philonimus papers William Johnson was un- 


questionably the author.” He wrote them in an effort 


27 "yy to Caroliniensis, no. 1. 

28 Id., 

29 eter, Oct. 7, 

8° Philonimus also Fe at to Philo-Caroliniensis (see above, n. 17); the two 
numbers of this series appeared in the Mercury on Sept. 26 ’and Oct. 4, 3823. 

31 These appeared in the Courier as follows: no. 1, Sept. 10; no. 2, Sept. 
13; no. 3, Sept. 22; and no. 4, Oct. 8, 1823; citation will be to number. 
Elsewhere Philonimus met his assailants with shorter thrusts. Charges of all 
sorts were thrown at him. The embattled Philonimus grew steadily angrier. 
Finally, when “Citizen by Choice” accused him of opposing the continuance of 
slavery, he exploded by demanding proof and ordered this challenge to be 
printed daily for a year. Letter signed “Citizen by Choice,” City Gazette, 
Sept. 10; reply signed “Philonimus,” id., Sept. 20; Philonimus withdrew his 
sores ee publication a week later. Letter signed “Philonimus,” id., Sept. 

32 The following evidence is pertinent: 

A. Johnson was in Charleston during this period, Mercury, Aug. 21, and 
City Gazette, Oct. 14, 1823. Examination of court records in Charleston and 
Savannah shows that he was not at this moment engaged in court business. 
He was accordingly free to devote himself to the press controversy. His state 
of mind and his misgivings concerning the South Carolina Association and the 
growing state rights sentiment appear in a letter he penned to Thomas Jefferson 
soon after his Elkison decision. He enclosed a copy of his opinion and said, 
“That greatest of Evils Disunion, appears to be losing its Terrors. My Ears 
are shocked at Times by Expressions that I hear on this subject. . . . The 
very Men who not long since made such an Outcry against self-created Societies 
are now heading a most formidable one in this Place. How far they will go 
God knows. I hope there may be temperate Men enough among them to control 
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to see that the E/kison opinion would not go undefended. 
His comment, that “the wisest and best men of a 
country, are sometimes hurried away by the councils of 
those who are infinitely their inferiors in understanding, 
merely because of their importunities and intrigues,” 


expressed his misgivings about the power of group 
emotion.” 


For our purposes, however, the importance of the 
controversy lies in the positions assumed by the contest- 
ants on the treaty-making power. Underlying their dis- 


the furious Passions and false Policy which govern most of them. . If it be 
true that ‘quem Coelum perdere vult prius dementat’ I have received a Warning 
to quit this City. I fear nothing so much as the Effects of the persecuting 
Spirit that is abroad in this Place. Should it spread thro’ the State & produce 
a systematic Policy founded on the ridiculous but prevalent Notion—that it is a 
struggle for Life or Death, there are no Excesses that we may not look for— 
whatever be their Effect upon the Union.” Johnson to Jefferson, Aug. 11, 1823, 
Jefferson Papers MSS. Library of Congress. 

B. The letters signed by Philonimus express ideas similar not only to those 
quoted from the letter to Jefferson, but also to those in Johnson’s other writings. 
Philonimus displays the same independence, forthrightness, legal erudition, 
pugnacity, sensitiveness, and impetuousity characteristic of Johnson. There are 
many similarities in style. The terminology of Philonimus closely parallels 
that used by Johnson; compare the following statement from Philonimus to 
Zeno, no. 1, with the above letter to Jefferson: “Men have worked each other 
up to a belief that (as it is common to hear them express it) it is a case of 
life and death. . . .” So intimate was Philonimus with Johnson that he was 
able to assert concerning an idea ascribed to Johnson that it “never entered his 
[Johnson’s] mind.” Philonimus to Caroliniensis, no. 6. 


C. Many of his press critics identified Philonimus with Johnson. Thus, 
“An Inquirer” described the character of Philonimus in terms that might as 
well apply to Johnson; he suggested that Philonimus’s first impulse was always 
to “differ from the majority.” (Mercury, Oct. 11.) Zeno spoke of Philonimus 
as having “passed his life in studying the Constitution,” an allusion to a state- 
ment by Johnson in the Elkison opinion. (Zeno, no. 4; 8 Fed. Cas. 495.) “A 
Southerner” drew a comparison between a statement made by Philonimus with 
one made by the Judge “in propria persona.” (CAROLINIENSIS 75.) “Grampus” 
said Philonimus tried to “screen himself, (I beg pardon, the Judge I mean) 
from the public indignation. . . .” (Mercury, Sept. 10.) Others identified 
the two as one and the same person through allusions to a biography published 
by Johnson the previous year, t.e., SKETCHES OF THE LIFE AND CORRESPONDENCE 
or NATHANAEL GREENE. . (1822) : cf., “Citizen by Choice,” referring to this 
“portentous quarto,” (City Gazette, Sept. 10); and “Philo,” sarcastically re- 
— to literary and historical criticisms of that biography, (Mercury, Sept. 
6, 1823). 

D. These insinuations Philonimus at no time denied. On the contrary, much 
of his increasing violence of tone resulted, it seems probable, from the realiza- 
tion that his critics had seen through his disguise. 


33 Philonimus to Zeno, no. 4. No other correspondent came to the aid of 
Johnson in the press of Charleston. Conceivably, the fear of a slave uprising 
prompted the Judge’s opponents to denounce him, and the tense atmosphere 
caused his sympathizers to keep silent. Throughout the period Johnson con- 
tinued to think that the majority supported him and to blame the uproar on 
a vocal minority. 
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agreement on that power were divergent theories of the 
Constitution and the Union. 


II 


As in 1953, so in 1823, fears about the effects of federal 
measures led many to embrace the doctrine of strict con- 
struction. Convinced that South Carolina lay in mortal 
danger from a slave revolt, the defenders of the state law 
adopted a defiant stand on any interference from national 
authorities. Accordingly, they narrowly construed fed- 
eral powers and exalted state powers and state sovereign- 
ty. Judge Johnson started from other premises and 
reached other conclusions. Two contrasting conceptions 
of the nature of the Constitution emerged. 

Fear that the government at Washington might 
through interference disturb the system of slavery moti- 
vated all the Judge’s critics.* To Caroliniensis the 
greatest danger to South Carolina lay in, “. . . the free 
and uninterrupted ingress of a colored population into 
this State, from the North, and elsewhere, with their 
known habits, feelings and principles, animated and em- 
boldened as they are, by the philanthropy of the day, and 
by the events, which Europe in its throes and convulsions 
casts upon mankind. . . .”* It is of no surprise that 
with such apprehensions these writers sought to confine 
federal powers, and especially the treaty-making power, 
to the narrowest possible limits. Laws that might affect 
slavery menaced the State and hence national powers 
must receive a strict reading. 

These writers accordingly grounded their arguments 
on the concept of the state as the ultimate seat of power. 
Counsel Hunt, drawing on Vattel, argued that the state 
was the primary body politic.“ Zeno, on his part, de- 
plored technical arguments, and went back to first prin- 
ciples; like the others he insisted that the state had an 


34 F.9., CAROLINIENSIS 18-19, Zeno, no. 3. 

85 CAROLINIENSIS 41. Zeno thought the Judge’s opinion would in effect, 
“consign all of us to destruction.” no. 3; cf. Zeno, no. 1, 5, 6. 

86 ARGUMENT OF Hunt 9-10 e# seq. 
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original and inherent natural right of self-preservation, 
including the right to select the most suitable means to 
that end.” Caroliniensis, citing Grotius, went direct to 
the concept of sovereignty; although reflecting some of 
the confusion so often surrounding that concept, he in- 
sisted generally that sovereignty lay with the states. All 
of this of course brought the national government down 
to the role of mere agent of the states. 

With ingenuity these men sought a shield for the state 
against hostile federal laws and treaties. By and large, 
they all ascribed to the state the right to weigh the neces- 
sity of laws vitally affecting its safety. But Caroliniensis 
went on to assert that when a state law conflicted with a 
treaty which the state found menacing to its interests, 
the state should go on calmly enforcing the law regardless 
of the embarrassment this might cause the national gov- 
ernment. Furthermore, he intimated that treaties touch- 
ing reserved state rights must go to the several states for 
ratification.” This in effect was to assert the right of 
nullification in respect of treaties. 

Zeno was more pessimistic. Conditions, he said, had 
changed since 1789, and slavery now stood in great dan- 
ger from outside interference. Changed circumstances 
warranted a changed interpretation of state powers.” In 
the path of such a reading stood the Judge’s Elkison 
opinion. Zeno thought that the only alternatives which 
the Judge left to the State were to alter or to violate the 
Constitution; and to expect alteration by amendment he 
deemed hopeless.“ 


37 Zeno, no. 1; cf. ARGUMENT oF Hunt 10; CARoLINIENSIS 43-48. 

38 CAROLINIENSIS 37-42; to deny the right of self-preservation to South 
Carolina, said he, was to deny her “that first, that unalienable attribute, which 
is the foundation of sovereignty. . . .” Jd. at 40; cf. his comment that the 
federal system was “. . . made up of so many small governments, all revolving 
round one great sovereignty in each of which, the people are the fountain of all 
power, and each of which is yet supreme, as to the purposes for which each 
was designed.” Id. at 51-52. 

39 Td. at 37. 

49 Td. at 38. 

#1 Zeno, no. 6. 

42 Zeno, no. 3. 
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The appeal which these writers made for continued 
execution of the state law and for resistance to federal 
encroachments had importance for the future. The na- 
tional protective tariff began to create resentment in 
South Carolina in 1824 and later prompted her leaders 
to perfect the doctrine of nullification as a weapon of 
defense. In 1832 that weapon would be applied to the 
tariff. But the Elkison opinion and the use it made of 
the treaty-making power had raised a spectre of federal 
intrusion and helped to start men thinking of resistance. 
Significantly, the two authors of Caroliniensis were to 
play prominent parts in the later struggle to block the 
tariff.” It was not merely against the tariff that South 
Carolina sought a shield. 

Johnson had in prior years deplored talk of state sov- 
ereignty in other states. The ideas propagated by the 
Virginia and Kentucky Resolutions and the Hartford 
Convention were now taking hold in his native state. He 
responded with characteristic energy. Said he of the 
conclusions reached by Caroliniensis: 

So at last, our noble Constitution, the delight of our eyes, the 
ark of our salvation, the admiration of nations, dwindles down 


to a mere letter of attorney; such an one as for a penny may be 
bought at any printer’s counter.** 


Johnson deemed the arguments of his opponents essen- 
tially revolutionary rather than constitutional.” They 
had applied the law of nations to the federal system when 
they should have applied the law of the Constitution.“ 


43In his Crisis papers, the Bible of the nullification movement, Robert J. 
Turnbull saw danger not only in the tariff and internal improvements, but also 
in measures that might effect slavery; hence, his denunciation of broad con- 
struction. See Brutus (pseudonym), THe Crisis (1827) passim. Isaac E. 
Holmes, like Turnbull, was an active supporter of nullification. Thus, he helped 
bring a case to the lower federal courts to test the constitutionality of the 
tariff, a test which he hoped to win by having the question referred to a jury. 
See United States v. Holmes, in the District Court (D.S.C., 1831), Courier, 
Sept. 24, 1831, reprinted in 41 Nives Recister 199; and Holmes v. United 
States in the Circuit Court, (C.C.D.S.C., 1832), City Gazette, June 9, 1832. 
Judge Lee in the former, and Judge Johnson in the latter court, forestalled the 
attempt. 

44 Philonimus to Caroliniensis, no. 8. 

45 Id., no. 3, 6, 8; Philonimus to Zeno, no. 4. 

46 Philonimus to Zeno, no. 1, 4. 
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It was a breakup of the Union rather than a possible 
tampering with slavery that seemed to him the greatest 
menace. Disunion could only mean general destruction. 
“God knows,” he exclaimed, “where this affair is to ter- 
minate.. . .”“ 

In his analysis of the Constitution and the Union, John- 
son exhibited his essential nationalism. South Carolina, 
instead of distrusting the national authorities, should 
place confidence in them. He invoked the Farewell Ad- 
dress of Washington in urging that common interests 
bound the states and sections together.“ Over its own 
population and over its own territory, the state had ample 
power.” Yet important powers had been conceded the 
national government; and these were paramount. The 
Judge intimated that the Constitution was not merely a 
compact of states, but a creation of the whole people.” 
This was to envisage the federal system as a firm Union, 
and in effect to endorse implied powers. A few years 


earlier, Johnson had assented to Marshall’s great opinion 
in McCulloch v. Maryland.” Now in the face of deter- 
mined opposition he was applying the broad construction 
established by that decision, to the power of the federal 
government over treaty-making. Small wonder that 
Johnson parted company with his state-rights opponents 
in his treatment of that power. 


III 


How does the treaty-making power of the President 
and Senate differ from the law-making power of Con- 
gress? The former power, according to Missouri v. Hol- 
land, extends to subjects lying beyond the latter; section 


47 J7d., no. 2. Cf. Id., no. 4. 

48 Id., no. 4. 

49 Td., no. 3; Philonimus to Caroliniensis, no. 9. 

50 The principle espoused by his antagonists, he said, “. . . puts down the 
Constitution, and points to a course proper to be pursued, in defiance of all 
control arising from positive pact with other communities, or the restraints im- 
posed by the people at large, both on the States individually, and on them in 
their aggregate capacity.” Philonimus to Zeno, no. 4. 

514 Wheat. 316 (U.S. 1819). 
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2 of the 1953 project for amending the Constitution 
would, in effect, overrule this holding. To this question 
Judge Johnson and his critics addressed themselves. 

B. F. Hunt’s argument before the Circuit Court nar- 
rowed the treaty power to a minimum. That power, he 
contended, “. . . is but a mode of exercising those powers, 
which are expressly delegated by the States, or which are 
necessary to the perfect exercise of those powers: . . .”™ 
The Senate, because its represented the states equally, was 
not properly to be entrusted with a broad discretion.” 
Interpretation had already devoured much of the states’ 
power, and it would be “fearful if the treaty-making 
power, is to be the bottomless gulph, into which they 
are eventually to sink.” “ 

Caroliniensis devoted two whole numbers, 7 and 8, to 
the analysis of the power. He countered an appeal to 
the Supreme Law Clause of the Constitution by insisting 
that treaties, like ordinary laws, must conform to the Con- 
stitution. The only difference between a statute and a 
treaty, he remarked, was that the former could be re- 
pealed by the organ which had adopted it, and the latter 
could not be changed “without collision with a foreign 
power.” * The President and Senate, being agents of the 
states, could not validly act against the interests of their 
principals.°° The argument was somewhat inconclusive, 
but the net effect of its was to cramp the government in 
its power to conclude international agreements.” 

52 ARGUMENT OF Hunrt, 16. 

53 Hunt thought that the power, “. . . being exercised in conjunction with 
the Senate only, where the smallest States are represented equally with the 
largest, might be exercised in a way to destroy the most cherished rights of 
the States. If the Federal Government, could do by treaty, what Congress 
could not by law, then have the large States, yielded to a Convention of 
States, what they have denied to a Congress, in which the preponderance of 
their population is justly felt.” Ibid. 

54 Id. at 17. 

55 CAROLINIENSIS 32. 

56 He declared, “. . . no man would willingly confer on another, a power to 
do any act, which, by construction is to deprive him of an essential right, or to 
do him an essential harm.” Id. at 39. 

5? Caroliniensis summarized his position thus: “. . . that a treaty, though 


called by the high-sounding name of the supreme law of the land, and to be 
received as such by all the Judges in the States, is on no better footing than 
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The Judge in replying to Caroliniensis, allotted two 
full numbers, 6 and 7, to the subject. That a treaty, like 
a statute, must conform to the Constitution was merely a 
truism. The real question, he continued, was “What is a 
constitutional treaty?’ A sovereign state’s power to leg- 
islate differed materially from its power to make treaties. 
Said Johnson on this point: 


The one is the act of its own will, the other may be the act 
of another; may be imposed on it by the bayonets of a victor. 
To the one, the consent of one party is sufficient, in the other, 
two parties must concur. A treaty is an affair of negociation 
(sic) and compromise, of mutual concession and sacrifice. Let 
us illustrate this by a reference to recent occurrences. Had the 
armies of Great Britain possessed themselves of the country 
adjacent to the lakes, which she at first demanded as the price 
of peace; had the contest to dispossess her been persisted in 
until our resources were exhausted, must we still have kept up 
a ruinous war, promising only an increased loss of territory, 
perhaps dissolution or subjugation, because the territory of New 
York was sacred? The fact is that an actual cession of territory 
of more than one of the States has been the result of the treaty 
of Ghent. Yet what more sacred and inviolable than State ter- 
ritory? °° 


In order to strengthen his point, Johnson then turned 
to the origin of the power: 


Was there any limit to the treaty making power of the respec- 
tive States before the adoption of the constitution? There was 
none. What has become of that power?—They have surren- 
dered the right of making a treaty even with a sister State. 
“No State shall enter into any treaty, alliance, or confederation,” 
etc.—(a. 1, s. 10, 1.) Where is it vested? Let the constitution 
answer. “He (the President) shall have power by and with 
the advice and consent of the Senate to make treaties, provided 
two thirds of the Senators present, concur.”—(a. 2, s. 2, p. 2). 

And what have the States lost by the cession of this power? 
It never could have been exercised free of foreign control, and 
the necessity of acting as one people in their controversies with 
foreign powers was the great end for which they united them- 


an Act of Congress. That, to be binding on the States, or even on Congress 
itself, it is essential, that it be in pursuance of the Constitution—that its valid- 
ity depends upon its constitutionality, and that no State is under an obligation, 
legal or moral, to comply with its stipulations, if it expressly surrenders a 
State right, or interfere (sic) with a subject exclusively of State Legislation. 
That it follows of consequence, that the treaty-making power, is not, as the 
Judge contends, a paramount power . . . the Constitution alone is paramount.” 
Id. at 37-38. 


58 Philonimus to Caroliniensis, no. 6. 
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selves together. Mutual concessions became unavoidable, and 
the interests of the whole with relation to foreign powers, were 
so intimately blended, that none of those extravagant sacrifices 
of particular interests, which form too much of the subject of 
these numbers were apprehended.*® 


By virtue of its origin and nature, therefore, the treaty- 
making power was necessarily broad in scope. Carolin- 
iensis had found little difference between the treaty-mak- 
ing and the legislating power, and suggested that Johnson 
thought the former omnipotent. The Judge asserted that 
both powers were subordinate to the fundamental law; 
yet they were “subordinate in different degrees.” * Then 
he recurred to his earlier points: 


The legislative power of Congress is expressly limited to a 
few prominent objects. The Treaty-making power, in its nature 
admitted of no such specific definition, for it was subject to con- 
tingencies which we could not hope to control. The legislative 
power of the States was wholly retained, with the exception of 
the few subjects which they gave up to the general government. 
The Treaty-making power of the States was wholly relinquished, 
and vested in the general government. It exists therefore in the 
latter in the same extent that it existed in the former, restricted 
only, by the limitations prescribed in, or incident to the provi- 
sions of the constitution.” 


It was primarily the nature of foreign relations and 
the difficulty of forecasting “contingencies” that led 
Johnson to counsel broad interpretation.” “What a 
folly,” he exclaimed, “to vest in the President and Senate 
the Treaty-making power, yet bind them hand and foot in 
the exercise of it!’* Johnson evidently thought the 


59 Ibid. 

60 This is how Johnson put it: “The identity, and co-equality of extent, 
of the two powers, are distinct ideas from their subordination to the constitution. 
Both are subordinate, and yet their limits are different—they are subordinate in 
different degrees.” Ibid. 

81 [bid. 

62 Thus, he returned to the war situation: “Congress must declare war, but 
the President and Senate alone can make peace. What is a treaty of peace, 
but a virtual repeal of an Act of Congress? One party may make war, but 
the assent of two is necessary to make peace. Hence, the latitude given to the 
exercise of this Treaty-making power. What an absurdity would there not be 
in entailing on ourselves interminable war, from a groundless or unreasonable 
fear of jeopardizing the State rights! When the ship is in danger someone’s 
goods must go overboard to save the rest. In the nature of things we must 
submit to the necessity wy we can control ‘the raging of the seas and the 


,” 


violence of enemies’.” Jb 
63 [bid. 
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“folly” of such an effort lay in the long-run damage it 
would cause to the common good. It were better to lose 
a part and save the rest than lose all. 

This broad reading of the treaty-making power the 
Judge applied to the case at issue. Caroliniensis had 
urged the state to cling to its law and let the United States 
get out of an embarrassing predicament as well as it 
could. This the nation could do, retorted Johnson, only 
“by making itself ridiculous or by going to war.” How- 
ever necessary South Carolina might deem its Negro 
Seamen Act, the Convention with Great Britain overrode 
that law. The state might in an extreme case resort to 
revolution, but, asserted Johnson, “It can never be con- 
stitutional for any one State to commit the safety of the 
whole, by flying in the face of foreign powers and setting 
at nought our national [international] relations.” “ 

Thus, because of the complexity, the unpredictability, 
and the importance of foreign relations, the organs wield- 
ing the power need a broad discretion. Conditions sur- 
round the making of treaties which are absent from the 
making of ordinary laws. Of this fact interpretation 
must take account. The states surrendered to the Presi- 
dent and Senate their former power to conclude treaties; 
there it resides in full vigor except for constitutional re- 
straints. 

In tracing the lineage of the treaty-making power to 
state grants rather than the sovereign character of the 
national government, Johnson diverges from the Curtiss- 
Wright decision. Nevertheless, his conception of the 
power is expansive in recognition of the exigencies of in- 
ternational relations. 


IV 
Judge Johnson agreed with his antagonists on one 
thing, i.e., that there were some limits to the treaty-mak- 


64 [bid.; in no. 9 of this same series, Johnson said that under certain circum- 
stances, Elkison’s arrest might have brought on war. 


6 
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ing power. Hence, the question arose, to what extent do 
the limitations of the Constitution apply? More specifi- 
cally, since this point was at issue, to what extent do the 
reserved rights of the states restrain the power? Because 
of uncertainty on these points, the authors of the 1953 
draft amendment have provided, in their opening section, 
that treaties, to be effective, must conform to the Con- 
stitution. 

Isaac E. Holmes, apparent author of numbers 7 and 8 
of CAROLINIENSIS, took up these questions. In seeking 
to demonstrate to his readers that treaties must conform 
to the Constitution, he argued in the first place, that many 
express provisions of the Constitution limit the power: 


I will illustrate my position :—Suppose, in a treaty to be made 
by the President and Senate, the United States be pledged to an 
alliance offensive and defensive with France. Such a treaty 
would be ipso facto void. Why? Because it would give the 
President and the Senate a power to place the United States 
in a state of war, which power, by the constitution, is expressly 
and exclusively vested in Congress. Suppose again, a treaty 
be made with Great Britain, in which it should be stipulated, 
that for certain commercial advantages on our part, all her 
subjects, after a certain residence, should be entitled to all the 
immunities of native citizens. Such a treaty would be void, 
because Congress alone can naturalize foreigners. Let us take 
now a Case as to the regulation of commerce, which so properly 
belongs to the treaty-making power. Suppose that in a treaty, 
purely commercial, in order to give the people of one portion of 
the Union advantages over those in another, a treaty shall be 
made with England, giving her subjects the right to import goods 
into some ports, upon trifling or no duties, but in others to be 
subject to very high or prohibitory duties, would not this treaty 
be unconstitutional and void, under the article of the constitution 
which says that “‘no preference shall be given by any regulation 
of commerce or revenue, to the ports of one State over those of 
another”—and as also infringing that other article which says 
that “imposts shall be uniform throughout the United States?” © 


These limitations are defined expressly. 

In the second place, Holmes contended that the power 
to make treaties was limited by the undefined rights which 
the Constitution reserved to the states. This was the 


65 CAROLINIENSIS 32-33. 
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“great ground” on which he based his argument.” He 
went on to suggest hypothetical treaty clauses that would 
be void on this score: 

. a stipulation that a foreigner should carry on his trade 
free from all state-taxes, or that he should be exempt from 
militia or patrol duty, or that the estate of an intestate should 
be distributed according to the laws of the nation to which he 
belonged, and different from the law of the State in which he 
died, or that the vessels of any nation shall not be subject to the 
vexation of quarantine laws, and so on. 

Such stipulations would, he thought, encroach on im- 
portant state rights. To these rights the state should cling 
as to “the ark of her salvation.”** A treaty could no 
more intrude on these rights than could an act of Parlia- 
ment.” In this stand Caroliniensis was joined by B. F. 
Hunt and Zeno.” 

What worried Caroliniensis was not so much what had 
been done, as what might be done by treaty. Thus, he 
speculated concerning the effect on South Carolina of a 


hypothetical Anglo-American treaty reopening the slave 
trade. He was sure the State could disregard such a 
treaty and ban the importation of slaves if it saw danger 
in an increase of its negro population. The only actual 
treaty which he invoked to prove his point was the Jay 


66 Said Caroliniensis in his concluding number, “The great ground upon 
which the State Act is to be sustained is, that if the treaty with Great Britain 
can be so construed as to give her colored seamen from abroad, a right to enter 
this port, contrary to the will of our Legislature, such a treaty interferes with 
the most important of all the inherent rights secured and reserved to her by 
the Constitution of the United States, and is therefore absolutely null and void.” 
Id. at 62. 

87 Td. at 33. 

68 Jd. at 37. 

69 Td. at 34. 


70 ARGUMENT OF Hunt 15-18; Zeno, no. 1, 2. Zeno laid more stress than the 
others on that proviso of the 1815 Convention which stated that the reciprocal 
commercial privileges were “subject always to the laws and statutes of the two 
countries respectively.” Zeno insisted that this confirmed the vitality of munici- 
pal laws; thus, Congress could apply its militia regulations to foreigners, state 
legislatures could manage many internal concerns affecting aliens, and city off- 
cials could impose police measures on foreigners, all despite such atreaty. France, 
he said, imposed its mobilization orders, and Great Britain its travel restrictions, 
on foreigners, all despite treaties. Johnson thought this proviso merely meant 
that the subject of each of the states party to the treaty should not be “exempt 
from the general trade-laws of the country, or from that temporary allegiance 
which attaches to every inhabitant of a country, from the moment he enters 
it.” Philonimus to Zeno, no. 1. 
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Treaty with Great Britain, of 1794." Otherwise, his 
description of treaties invading state powers rested on 
conjecture. 

Against all those speculations, the Judge, from behind 
the shield of anonymity, brought his opponents to look 
at the actual practice of the nation. He preferred “judi- 
cial accuracy” to “judicial astrology.” This tendency 
was characteristic of William Johnson. Here it showed 
itself in citations, not only to actual provisions of the Con- 
stitution, to the facts of the E/kison case, and to the terms 
of the state law under consideration, but also to the pro- 
visions of actual treaties into which the United States 
had entered. 

Like Caroliniensis, Johnson launched his analysis of 


constitutional limitations with an attempt at classification. 
Thus he began: 


. There are rights which the States would not submit to 
the power of the General Government in any of its departments ; 
and those form the subjects of either express injunction, excep- 
tion or guarantee. It is obvious also that there are some which 
are necessarily implied, such as that of holding the existence of 
the [state] government itself inviolable.”* 


This tentative survey of limitations the Judge soon ex- 
panded into a broader classification. Now he was more 
specific and comprehensive: 


There are powers which the United States Government cannot 
exercise at all, from which they are precluded by express words ; 
such is that which imposes uniformity in commercial regulations ; 
there are those which they cannot exercise because expressly 
delegated to the states, such is that of officering their militia ; 
there are powers which they cannot exercise because restrained 


71 Caroliniensis argued ingeniously and at length that since Great Britain 
had desisted from bringing slaves into Charleston despite guarantees of free 
commerce as provided in the treaty, that nation had tacitly recognized the prior 
claim of state slavery laws. The same priority for state laws should, he con- 
cluded, prevail in the instant case. CAROLINIENSIS 36, cf. p. 61. Johnson 
countered by denying that a general guarantee of commercial privileges could 
ipso facto authorize a trade in slaves. He argued forcefully that the Consti- 
tution regarded slaves as men and not as things, and that the Jay Treaty 
should be read in this light. Philonomus to Caroliniensis, no. 7. 

72 Philonimus to Caroliniensis, no. 7. 

73 He went on by intimating that “a palpable, immoral disregard of social 
obligations” on the part of the federal government would justify revolutionary 
action by the states. /d., no. 6 
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by conflicting stipulations; such is that which guarantees the 
States a republican form of government. And there are powers 
which the President and Senate in their Treaty-making capacity 
cannot exercise because exclusively delegated to co-ordinate 
branches of the government, such is that of declaring war &c."* 


Then Johnson referred pointedly to his chief opponent: 


. and if the reader will take the trouble of comparing these 
remarks with the whole catalogue of absurdities and incongrui- 
ties paraded in one view on Nos. 7 and 8, he will find the plainest 
solution for most of them, if not all. If any remain unexplained, 
I will shew that the Treaty-making power has been actually and 
familiarly exercised upon them or upon analogous subjects.” 


This evidence of familiar practice the Judge set forth 
in his seventh number to Caroliniensis. The question up- 
permost here was the relation of the treaty power to the 
reserved rights of the states. In case of conflict, which 
ought to prevail? ** In his fourfold classification above, 
Johnson, by referring only to powers “expressly delegated 
to the states” as a limitation, had tacitly rejected those 
reserved without enumeration. This point he now made 
explicit. Referring to the treaty at stake here, he said: 


That it [the treaty] infringes a power possessed by the States 
before the Constitution, and still possessed in subordination to 
higher obligations, cannot be denied. Does it transcend the 
powers delegated to the General Government? 

If it does, we have been strangely inattentive to our rights for 
half a century past. For upon a cursory examination of our 
treaties, I find no less than thirty-six instances in which the 
rights of the States have been invaded. Thirty-six instances, in 
which treaties have acted upon subjects within the acknowledged 
reservation of the States.*” 


Johnson spared his readers a recital of all thirty-six 
and contented himself with references to a few. These 
included treaties with France, Great Britain, Prussia, 
Spain and Tunis. The argument went to prove that the 


74 Tbid. 

75 [bid. 

76 That the state law conflicted with the treaty was clear: “The State law 
contravenes this treaty by making it criminal for any person of color to come 
into the State in any employment on board a ship. Of consequence, it prohibits 
the use of colored mariners in whatever employment on board ships, even the 
ships of war of the United States. It may also contravene the treaty as to 
supercargoes, by precluding them from_remaining, hiring warehouses, &c. for 


7 purposes.” Philonimus to Caroliniensis, no. 7 
77 Ibid. 
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government had agreed to provisions removing foreign 
nationals, foreign vessels, and foreign officials, from the 
operation of a great variety of state laws. Thus, most of 
the powers which Caroliniensis had deemed “para- 
mount,” had actually given way before treaties."* The 
state powers to tax, to escheat, to control inheritance, to 
compel militia duty and make arrests, to control land 
holding and to exclude colored mariners and tradesmen 
—all these, and other powers, had been sacrificed to the 
demands of international diplomacy and the benefits of 
reciprocal concessions.” 

These treaties had prevailed over conflicting state 
rights. The Judge concluded that his interpretation 
rested on “contemporaneous exposition, immemorial 
usage, and the unrepining acquiescence of the States from 
the earliest period of our Union.” “” The implication was 
clear. It was too late for a state to repeal history and 
freeze its reserved rights into rigid barriers against na- 
tional action.” 

Johnson’s position was an early repudiation of the doc- 
trine of “dual federalism,” here applied to the treaty- 
making power. It was an assertion that although the 
Constitution limited the power in many ways, the re- 
served rights of the States were not, in and of themselves, 
obstacles to the conclusion of treaties. The question 
which Johnson emphasized was “what power has been 
delegated?” not “what rights have been reserved?” 

Yet, in spite of his objections, South Carolina retained 
in force its Negro Seamen Act.** Other southern states 


78 [bid. 

79 Johnson did concede something to the argument concerning state quarantine 
laws. Yet this power, he insisted, could not avail to justify a blanket exclusion 
of colored seamen. Philonimus to Caroliniensis, no. 9 

80 Jd., no. 7. 


81In another series of letters, Johnson took a similar stand. He said, “I 
have always irtsisted on the paramount force of the Treaty-making power, 
whether brought into action before or after a State-law, on a subject within 
the Treaty-making power.” Philonimus to Philo-Caroliniensis, no. 2, Mercury, 
Oct. 7, 1823. 

82 In December, 1823, the Legislature moderated the severity of the 1822 Act. 
Provisions for arrest and imprisonment of free negroes on certain vessels were 
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followed its example. For twenty-five years British min- 
isters made futile protests at Washington, and at length 
turned instead to the states. From 1850 to the outbreak 
of the Civil War, British consuls lobbied at the state cap- 
itals and in that way won concessions. The southern 
states, by defying the national authorities and asserting a 
right finally to determine the scope of their reserved pow- 
ers, notwithstanding treaties, put themselves in the busi- 
ness of diplomacy, and weakened the unity of the nation 
in its conduct of foreign relations.* 

Thus, history corroborated Johnson’s misgivings.“ To 
exalt state rights at the expense of the treaty-making 
power was to hinder the pursuit of national interests. 
Johnson’s stand comports wholly with the result achieved 
in Missouri v. Holland. Yet contrary to dicta in that de- 
cision, he found that the Constitution, as it stands, places 
a variety of effective restraints in the way of over-zealous 
treaty-makers. 


V 


How can these conflicts of power be avoided or miti- 
gated? The founders of the American system of govern- 
ment dispersed power widely and their handiwork com- 
plicates the problem of maintaining unity in the conduct 
of foreign affairs. What attitudes and procedures will 
serve to alleviate the difficulty? 

Caroliniensis and his associates avoided this question. 
Their concern was with protecting what they deemed a 
sacred state right. If the United States were to enter into 


retained; corporal punishment was substituted for sale into slavery as a 
penalty for violation. Acts or S.C. ror 1823 59 (1824). Nevertheless, Johnson 
deemed the new act unconstitutional and deplored his inability on jurisdictional 
and other grounds to challenge it. Johnson to John Quincy Adams, July 3, 
1824, loc. cit. 

83 For a valuable analysis of the state acts and the diplomatic negotiations 
they produced, see Hamer, Great Britain, the United States, and the Negro 
Seamen Acts, 1822-1848, and British Consuls and the Negro Seamen Acts, 
1850-1860, 1 JouRNAL OF SOUTHERN History 3 and 138 (1935) passim. 

84 Johnson’s position was vindicated on another point. In 1823 the Judge 
had suggested that the State merely require the men to keep to their ships. 
In 1856, in response to pleas by the British Consul, the South Carolina Legis- 
lature adopted with some additional precautions, this very policy. Acts oF 
S.C. For 1856 573 (1856). 
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a treaty in excess of its powers, it was up to the contract- 
ing parties to make the necessary modifications. Such 
a policy might have safeguarded particular states, but 
for the nation it could only mean perpetual diplomatic 
crisis and failure. 

Scattered through the letters of Philonimus, appear 
several positive proposals for reducing power conflicts. 
For one thing, states that felt aggrieved by treaty provi- 
sions should remonstrate with the national government.” 
In the Elkison opinion, Johnson had already advanced 
the rather obvious suggestion that where state interests 
required it, treaty changes be negotiated by the parties.” 
This the national government would undertake, of course, 
not as a matter of compulsion but by its own volition. 

Again, those who were apprehensive of abuses of the 
treaty-making power, should look to the facts to see 
_ whether their fears were justified. He repeatedly sought 
to quiet alarm and to rule out emotion from the discus- 
sion. “I have no fears,” he said, “but what arise from 


exposing our fears.” To him, the pertinent question was, 
“How has the power of Congress over this subject been 
actually exercised?” * 

Finally, he laid down rules of conduct to guide federal 
and state officials. This was a counsel of moderation: 


Every man who knows anything on the subject, knows, that 
after all the wisdom and precautions of the Constitution of the 


85 Said Caroliniensis: “I am also apprised of the fear entertained by many 
good people, that no Prince or State, would ever enter into a convention with 
a government, professing itself Sovereign and Supreme, whose engagements 
are liable to be frustrated by one of the members of the confederacy, and thus, 
to make the Government of the United States, like the old confederation, a 
rope of sand. The answer to these objections, I conceive to be very plain and 
easy, and it is this: if the General Government, which is a government acting 
under delegated powers, expressly defined, and under certain restrictions, and 
as such is known, or ought to be known, to every foreign Prince, or Potentate, 
thinks proper, in a treaty with such Prince, to enter into obligations, which are 
contrary to its high duties to the States, or to its obligations to the States, 
previously contracted, the fault and the folly is its own; and the matter must 
be settled between the two Governments, in the best way they can.” Caro- 
LINIENSIS 34. 

86 Said he: “If the State finds danger in the present latitude of any of our 
commercial relations, the course to be pursued is plain and obvious; let them 
vote a remonstrance to the General Government, and the most respectful atten- 
tion will be paid to it.” Philonimus to Caroliniensis, no. 9. 

878 Fed. Cas. 493, 495, No. 4,366 (C.C.D.S.C. 1823). 

88 Philonimus to Zeno, no. 4. 
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United States, there exist many points of collision between the 
states and the United States; and the wise, the good and the 
patriotic have but one sentiment on the course we should pursue. 
Let neither party push its claims to their extent.*® 
The interests of harmony would be served not only by 
this moderate use of powers, but also by continuing coop- 
eration. Such, he found, had been the policy of the two 
governments in the past in the very matter under discus- 
sion, the regulation of seamen.” To this same plea John- 
son returned the following winter. In the great case of 
Gibbons v. Ogden, he concurred with the other justices 
but chose to write his own opinion.” What he said there 
shows at many points the effects of his recent collision 
with the Seamen Act and its defenders. Nowhere was 
this clearer than in his closing remarks. After looking 
at the actual practice of the Government, Johnson con- 
cluded that the true policy for averting collision was a 
“frank and candid cooperation for the general good.” ” 
In proposing techniques for state protest and national 
renegotiation of treaties, in urging his critics to study 
actual experience rather than phantoms, and in counsel- 
ling forbearance and collaboration, Johnson evinced 
doubt that legal limitations alone would prove sufficient. 
A preoccupation with legal restrictions he would have 
deprecated most of all in the area of the treaty-making 
power, the bounds of which, he said, ought to be “adapted 
to the exercise of diplomatic functions.” ” 


VI 


The controversy which Justice William Johnson 
touched off with his opinion in Elkison v. Deliesseline 
has present-day significance. In the Twentieth Century, 


89 Philonimus to Caroliniensis, no. 9. 

90 See Philonimus to Philo-Caroliniensis, no. 2, loc. cit., and Philonimus to 
Zeno, no. 4. 

919 Wheat. 1, 222 (U.S. 1824). The decision held unconstitutional the New 
York steamboat monopoly franchise under the Commerce Clause and a coast- 
ing license granted by Congress; Marshall, C. J., delivered the opinion of 
the Court. 

92 Jd. at 238. For a strong statement of the need for unity of control over 
foreign commercial relations, see id. at 227. 

93 Philonimus to Caroliniensis, no. 6. 
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as in those days, foreign relations have become a daily 
concern of the American people. ‘Today the Govern- 
ment concludes international agreements on a host of 
subjects, many of them vitally affecting important mi- 
nority interests. Small wonder that the power to make 
treaties is attracting universal attention. Should the pre- 
vention of abuses be sought through a narrow contracting 
of the power? On this question the Philonimus papers 
shed light. 

Thus, first, Johnson reminds us of the need for broad 
discretion in the hands of treaty-makers. The mat- 
ters with which future treaties may have to deal are im- 
possible to foresee. They grow out of conditions over 
which the United States has only partial control. Other 
nations besides ours have a voice in framing pacts for 
meeting these conditions. To confine the power may, 
in the end, handicap the long-range good of the nation. 

Second, as Johnson insists, the framers intended to cen- 
tralize in the Federal Government the conduct of foreign 
affairs. For maximum effectiveness in that area the na- 
tion must speak with a single voice. It is impossible to 
reconcile the exaltation of state reserved powers with 
this concept. The very state law against which Johnson 
protested produced in later decades serious difficulties 
for the nation as a whole. It was doubtless in order to 
strengthen unity of control as well as a breadth of discre- 
tion that Johnson virtually refused to accept as limits on 
the power anything but express constitutional provisions. 
He would doubtless accept the decision, if not all the 
reasoning, in Missouri v. Holland. 

Third, the power to make treaties is, however, far from 
unlimited. ‘The Constitution, Johnson asserts, is ulti- 
mately supreme. Its express words, whether in the form 
of prohibitions, delegations to the states, delegations to 
other branches of the Federal Government, or clauses 
which by nature forbid inconsistent treaties, furnish 
ample restraints. For a treaty contravening these provi- 
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sions to be binding would require a constitutional amend- 
ment. The theory of the origin of federal power over 
foreign relations, as declared in the Curtis-Wright case, 
differs from Johnson’s; yet the insistence that specific 
provisions of the Constitution limit those powers con- 
forms closely to Johnson’s stand.” 

If reform be deemed essential, it should be sought not 
in the constitutional scope of the treaty-making power, 
but in the governmental procedures for the formulation 
of treaties. Bringing the Senate, or its Foreign Relations 
Committee, even more intimately than at present into 
the process would maximize consultation. It would 
strengthen the assurance that treaties would be framed 
in an atmosphere of accountability. At some stage the 
process might also afford individual states a hearing on 
proposed treaties vitally touching their reserved power. 
Procedures like these should help allay our latter-day 
fears of arbitrary treaty-making. 


94 Said Mr. Justice Sutherland, in the Curtiss-Wright case: “. . . It is clear 
that the Union, declared by the Articles of Confederation to be ‘perpetual,’ 
was the sole possessor of external sovereignty, and in the Union it remained 
without change save in so far as the Constitution in express terms qualified its 
exercise... .” 299 U.S. 304, 317 (1936). Italics supplied. 
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EDITORIAL NOTE 


THE IMMIGRATION AND NATIONALITY ACT OF 1952 
AND THE ALIEN CREWMAN 


The Immigration and Nationality Act of 1952* is a comprehensive 
codification and revision of prior immigration, naturalization and 
nationality laws.? Millions of persons in the United States and 
abroad either have been or will be affected by its provisions. The 
effect of the Act on one class of such persons, alien crewmen,* has 
attracted widespread attention.* That there are extensive problems 
connected with this group is evidenced by the fact that it is the sole 
class for which the Act has had to make separate provisions covering 
every aspect of their admission to this country. As to all other 
groups of aliens, the general terms of the Act were considered 
adequate. 

The familiar classification of aliens desiring to enter the United 
States as either “immigrants” or “nonimmigrants” is continued in the 
1952 Act. Generally, the immigrant is an alien coming to the 
United States for permanent residence and eventual citizenship.” A 
nonimmigrant, on the other hand, may be defined as a temporary 
visitor ; that is, an alien who, having a fixed domicile abroad which 
he has no intention of abandoning, seeks to enter the United States 
for a temporary stay only.* The alien crewman category falls within 
the latter class. 

As did the Immigration Act of 1924,° and following the usual 
international practice,*° the new Act provides for a dual system of 
examination of all aliens seeking to enter the United States. One 
examination is conducted abroad by American consular officers to 
whom application is made for a visa to enter the United States ;* 
the other, by immigration officers at the various ports of entry at 

266 Stat. 163 (1952); 8 U.S.C.A. §1101 et seg. (Supp. 1952) unless other- 


wise indicated, section numbers hereinafter cited in the footnotes refer to sec- 
tions of this Act 

2 H.R. Rep. No. 1365, 82nd Cong., 2d Sess. 5 (1952). 

3 The term “alien crewman” as defined by the Act included specified mem- 
bers of the crew of a vessel or aircraft. Vessel crew members only are referred 
to here. 

$99 cone, Rec. 1765 et seq. (March 6, 1953). 


Y + Hoi) = tis). 
R. REp., supra note 2, at 37. 
8 * Iba 
943 Star. 153 (1924), as amended; 8 U.S.C. §§201 et seg. (Supp. 1952). 
10 Coulter, Visa Work of the Department of State and The Foreign Service, 
Typ Depesrener oF State BuLLETIN 195 (February 2, 1953). 
11 
{ 217} 
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which the successful applicants for a visa subsequently present them- 
selves. 

This article shall seek to explain the provisions of the Act affect- 
ing alien crewmen, the practical application of these provisions and 
some legal implications thereof. 


I 


Visa REQUIREMENTS 


The Act provides that any alien who serves in good faith “in any 
capacity required for normal operation and service on board a vessel 
. who intends to land solely in pursuit of . . . [a] calling as a 
crewman and to depart from the United States with the vessel .. . 
on which he arrived or some other vessel . . .”** shall be classified 
as an alien crewman.'* Prior to departure from a foreign port, an 
alien crewman must obtain the same documentation as prescribed 
for other groups of nonimmigrants.** Possession of a passport, sea- 
man’s book, or other travel document showing the bearer’s origin, 
identity and nationality, and valid for the return of the bearer into 
the country of issuance for a period of six months beyond the termi- 
nation of the period of contemplated entry, is required..* The crew- 
man must also have an individual visa granted by an American 
consul, except that until December 31, 1953, or until such time as it 
becomes administratively practicable to act on the applications of all 
crewmen individually, a crewman who has not been refused an indi- 
vidual visa may satisfy this requirement if his name appears on a 
crew list which has been duly visaed.** Statutory effect is now given 
the provisions relating to crewmen’s passports and visas which, in 
most part, previously existed under Department of State regula- 
tions.'* A significant change is found in that prior regulations made 


12 §235. 

13 §101 (a) (15) (D). 

14 Alien members of the crew of fishing vessels based in the United States 
are specifically exempted to forestall a common form of evasion of the require- 
ments for entry of immigrants. Previously a seaman was defined by law to be 
and include every person signed on the ship’s articles and employed in any 
capacity on board any vessel arriving in the United States, from any foreign 
port or place. The definition of a crewman under the Act, §101(a) (15) (D), 
is more restricted. Sen. Rep. No. 1515, 8lst Cong., 2d Sess. 551, 558 (1950). 

15 §222(c) ; 22 Cope Fen. Recs. §41.64 (Supp. 1952). 

16 §212(a) (26). 

17 §221(£) ; 22 Cope Fep. Recs. §41.64 (Supp. 1952). Persons in excess of 
normal complement must be documented as passengers, the definition of crew- 
man having been tightened to preclude discharging supernumeraries to seek 
employment out of American ports as happened after World War II. 22 Cope 
Fep. Recs. §41.60(a) (Supp. 1952); §101(a)(15)(D); Sen. Rep. No. 1515, 
8lst Cong., 2d Sess. 554 (1950). 

1822 Cope Fep. Recs. §43 (1949). 
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no provision fur the eventual requirement of individual visas for all 
crewmen,’® Another change is the addition of the provision requir- 
ing that the seaman’s identity book or passport be valid for return 
to the country of issuance for a specified time after contemplated 
entry.2° This change precludes the possibility of the issuing country 
refusing to accept a crewman ordered to be deported.** 

American consular officers are responsible for the issuance or 
refusal of all visas to crewmen.” To obtain an individual visa, the 
crewman must fulfill the requirements specified generally for other 
groups of nonimmigrants.** Under the Act, any applicant for a 
nonimmigrant visa must appear in person before the consular officer 
and complete the prescribed application form.2* Ordinarily the 
application must be made in the district of the alien’s residence, but 
in hardship cases consular officers may accept an application from 
an alien physically present in his district, although a resident of 
another district.** Applicants are required to present to the consular 
officer, in addition to the prescribed passport or equivalent docu- 
ment, certified copies of such documents as the officer considers 
necessary to determine the applicant’s eligibility.2* A medical cer- 
tificate may be required if the crewman comes from infected areas 
or is found to be in a condition which indicates that a medical exam- 
ination is advisable.2* If the consular officer suspects that the alien 
crewman has a criminal record, a police certificate may be required.** 

With these documents and such other evidence as he may produce, 
the crewman has the burden of showing (1) that he seeks to proceed 
and land temporarily in the United States solely in pursuit of his 
calling as a crewman; (2) that his service will be in good faith in 
some capacity required for normal operation of a vessel; (3) that 
he intends to depart from the United States with the vessel on which 
he will arrive or some other vessel; (4) that he is not ineligible for a 
visa”® under any of the twenty-five general grounds in Section 212 
of the Act which are applicable to alien crewmen.*° 

The crewman has failed to carry the burden of proof and the con- 
sular officer must refuse the visa if the application does not comply 


19 Td, §43.55. 

20 Td. §43.52. 

21 Sen, REp., supra note 14, at 558. 

22 §221. 

2322 Cope Fep. Recs. §41.61 (Supp. 1952). 
24 Id, §41.9(c). 

25 Id. §41.9(e). 

26 §222(d). 

27 22 Cope Fep. Recs. §41.10(c) (Supp. 1952). 
28 Jd. §41.10(d). 

29 Td. §41.61. 

80 See note 55, infra. 
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with the provisions of the Act or the regulations issued thereunder, 
or if it appears from the application or the consular officer knows, or 
has reason to believe, that the crewman is ineligible under Section 
212 or any of the other requirements of the Act.* 

Passports and visas or passports alone have been waived for non- 
immigrants in certain categories.** Alien crewmen serving on for- 
eign warships when making friendly visits to the United States, or 
serving on other government vessels proceeding to the United States, 
are also exempt from the documentary requirements of the Act.** 
However, advance arrangements must be made with the Secretary 
of State and the Attorney General regarding any documentation 
required.** 

An individual visa is normally valid for a period of twelve months, 
but on a reciprocal basis it may be given validity for twenty-four 
months.** Under certain circumstances, however, the visa may be 
limited in validity to a shorter period or to one application for entry.*® 
Ordinarily, the visa may be used for any number of entries during 
the period of validity.* 

A consular officer may revalidate a crewman’s nonimmigrant visa 
which is about to expire or which has expired less than three months 
prior to the application for revalidation, if the officer is satisfied that 
the crewman is still eligible.** The consular officer may revoke any 
visa if he knows or after investigation is satisfied that the visa was 
procured by fraud, a wilfully false or misleading representation, the 
wilful concealment of a material fact, or other unlawful means, or 
if the officer obtains information establishing that the alien was other- 
wise ineligible to receive the visa.*® Once validly issued any visa 
may be subsequently invalidated if the consular officer finds that the 
alien is no longer eligible to retain the visa.*° 

Where a crew list visa is used, the crewman is not required to 
make an individual application to, or appear before, a consular offi- 
cer. Instead, the master of the vessel must complete the required 
form listing each crewman’s name along with the information pre- 
scribed, and submit it for visaing to the consular officer at the place 


31 §221(g). 

3222 Cope Fep. Recs. §§41.6, 41.7 (Supp. 1952). (Aside from those pro- 
visions dealing with Canadian citizens and British subjects resident in Canada, 
these exceptions have little application to crewmen.) 

83 Td. $41.62. 

34 Jd. §41.62(c). 

35 Td, §41.15(b). 

36 Td. §41.15(c). 

87 Td. §41.15(a). 

38 Jd. §41.16. 

39 Jd, §41.18(a). 

40 Jd. §41.18(b). 
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of departure or at a place nearby where a consular office is located.** 
lf additional crewmen are signed on after the issuance of the original 
crew list visa, a supplemental crew list must be submitted for visa- 
ing.** If such crewmen are signed on in an emergency, under cir- 
cumstances which make it impossible to submit a supplemental crew 
list before sailing, the facts must be reported to a consular officer at 
the first port of call who may issue the supplemental crew list visa.** 
This latter procedure is also prescribed when additional crewmen are 
signed on at subsequent ports of call.** 

If the vessel commences its journey from a port where no Amer- 
ican consul is accessible a crew list visa is not required.*® However, 
as in the case of supplemental crew lists, should the vessel, prior to 
its arrival in the United States, put into a port where an American 
consular office is located, a crew list must be submitted for visaing.** 
Neither is a vessel required to have a crew list visa if operated solely 
between a port of the United States and a port of Canada; if oper- 
ating on a regular service exclusively between a port in Florida and 
Havana, Cuba, and a crew list visa is obtained to cover the first trip 
each month or whenever a new crewman is signed on; if only a port 
in the Virgin Islands is touched; or if the vessel is proceeding be- 
tween ports outside of the United States and is diverted from its 
course to a port in the United States under emergency conditions.*’ 
In all these situations, however, a crewman may be permitted to land 
temporarily only if a waiver of the visa requirement is granted in the 
discretion of an immigration officer at the port of entry.** 

If any crewman’s name appears on a crew list submitted for visa- 
ing and such crewman is ineligible to receive an individual visa, the 
consular officer may either withhold the crew list visa until the name 
of the crewman is removed therefrom or may issue a crew list visa 
excluding the name of the ineligible crewman. In no case, however, 
is the consular officer permitted to strike a man’s name from the crew 
list,4® as distinguished from the crew list visa. When a crew list 
visa is refused, in whole or part, a report is required to be forwarded 
to the Department of State in sufficient time to be received before the 
vessel arrives at a United States port.*° 


41 Jd. §41.68(b) ; §41.65(a). 

42 Id. §41.69(a) (5). 

43 Td. §41.69(a) (6). 

44 Id. §41.65(e). 

45 Id, §41.66(a) (1). 

46 Td. §41.65(c). 

47 Id, §41.66(a) (3-6). 

48 Id. §41.66(b). 

49 Td. 841.67(a). 

50d. §41.67(b) (This report is generally forwarded to the immigration 
authorities at the port of entry). 


7 
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Requiring the alien crewman to meet the same standards for a 
crew list visa as for an individual nonimmigrant visa represents a 
significant change from the previous visa requirements. Under prior 
regulations, only if the consul had definite knowledge that a crew list 
contained the name of an alien who was not a bona fide seaman, or 
whose admission into the United States was considered contrary to 
the public safety, or who was endeavoring to enter in evasion of the 
immigration laws, was the crew list visa to be refused.*? Under the 
present Act, a crewman may be denied a visa if the consular official 
has reason to believe that he is ineligible.*? 


II 


MeEpDIcAL REQUIREMENTS 


Section 234 of the Act, which applies to aliens generally, requires 
that alien crewmen seeking to land temporarily be subject to a physi- 
cal and mental examination upon arrival at the port of entry. The 
examination is carried out by medical officers of the United States 
Public Health Service or, if such officers are not available, by civilian 
physicians of four years’ experience appointed by the Attorney Gen- 
eral. The Act authorizes the Attorney General to designate certain 
ports to which Public Health Officers who have had special training 
in the diagnosis of insanity and mental defects shall be assigned. 

Medical grounds for exclusion are specified in Section 212 of the 
Act as follows: feeble-mindedness, insanity or occurrence of one or 
more prior attacks of insanity, psychopathic personality, epilepsy or 
any other mental defect, drug addiction, chronic alcoholism, tubercu- 
losis, leprosy or any other dangerous contagious disease. Any 
disqualifying defects are noted on an individual certificate by the 
examining physician for appropriate action by the immigration in- 
spector in determining eligibility for a temporary landing permit 
under Section 252 of the Act or hospitalization under Section 253.°* 
Any crewman found to be suffering from a disqualifying mental 
defect or disability may appeal to a board of medical officers con- 
vened by the Surgeon General of the Public Health Service. The 
crewman is permitted to introduce before the board one expert medi- 
cal witness in his behalf. There is, however, no appeal from a denial 
of entry on the ground of physical disease. 





5122 Cope Fen. Recs. §43.57 (1949). 
52 See note 31, supra. 


53 These notations are made in accordance with 42 Conk Fep. Recs. §§34.5- 
34.10 (Supp. 1952), which provide for classification of physical and mental 
defects. 
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EXAMINATION FOR TEMPORARY LANDING 


Having obtained a visa from an American consul abroad, and hav- 
ing been examined as to medical requirements at the quarantine 
station, the alien crewman, by virtue of the dual examination provi- 
sions of the Act, is not permitted to land temporarily until he is 
examined by an immigration officer and, in the discretion of that 
officer, is issued a conditional permit to land temporarily.°* The 
landing permit is primarily evidence of the fact that the examination 
has been made and the crewman found eligible to land.°* The char- 
acter of the examination by which the immigration officer determines 
eligibility is of primary importance. 

To be eligible to land temporarily, the crewman must satisfy the 
immigration officer that he meets two general requirements: (1) 
that he is a nonimmigrant within Section 101(a)(15)(D) of the 
Act; (2) that he is otherwise admissable. 

To be a nonimmigrant within Section 101(a)(15)(D) of the Act 
the crewman must be 


. an alien crewman serving in good faith as such in any 
capacity required for normal operation and service on board a 
vessel . . . who intends to land temporarily and solely in pursuit 
of his calling as a crewman and to depart from the United States 
with the vessel . . . or some other vessel or aircraft. 


This general requirement would appear to be composed of two ele- 
ments. The crewman must be a bona fide crewman, which goes to 
his existing status aboard the vessel at the time of examination ; and 
he must evidence an intention to depart if permitted to land, which 
requires the immigration officer to make a present determination of 
the certainty of a future act. 

To be otherwise admissible, the crewman must not fall within any 
of twenty-five general classes of excludable aliens specified in Section 
212(a) of the Act.*® For convenience these classes may be grouped 


54 §252(a) ; there are three specific exceptions; unless a crewman’s inadmis- 
sibility on some nonsubversive ground is waived in the discretion of the Attor- 
ney General, §212(d) (3) ; or unless paroled temporarily into the United States 
in the discretion of the Attorney General for emergent or public interest rea- 
sons, §212(d) (5), which discretion has been delegated to the district director 
of the Immigration and Naturalization Service having administrative jurisdic- 
tion over the port of entry, 8 Cope Fep. Recs. § 212.9 (Rev. 1952); or unless 
afflicted with certain diseases requiring hospitalization, §253. 

55 The permit is a printed form prescribed by regulations, 8 Cope Fep. Recs. 
§450.1 (Rev. 1952), prepared by the vessel for the crewman, 8 Cope Fep. Recs. 
§251.31 (Rev. 1952), and indorsed by the immigration officer upon authorizing 
the crewman to land, 8 Cope Fep. Recs. §252.1(c) (Rev. 1952). 

56 §212(a) lists thirty-one excludable classes, some with subdivisions. Two 
classes are expressly made inapplicable to nonimmigrant aliens, which thus 
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in six general categories: those crewmen with physical or mental 
defects,** those with criminal records,®* those of an immoral class,°® 
those who are economically undesirable,®’ those who are violators of 
the immigration laws,** and those who are subversives or security 
risks.** The examination by the immigration officer does not in- 
clude a re-evaluation of a finding that the crewman has a physical or 
mental defect which, standing alone, would make him inadmissible, 
this determination having been made in the earlier medical examina- 
tion conducted at the quarantine station. There are, however, medi- 
cal defects which do not of themselves disqualify the crewman for 
entry, and as to these the results of the medical examination are 
advisory and the immigration officer may in his discretion grant or 
deny a landing on the basis of such disability.** 

The crewman has the burden of proof in meeting the requirements 
for eligibility to land.** If the immigration officer finds that the bur- 
den is not met with respect to any of the above requirements and the 
crewman is excluded, there is no appeal except where the exclusion 
is based on the finding that the crewman is a member of one of the 
subversive classes specified in Section 212(a) of the Act.® 

Where it appears that the crewman is excludable as a member of 
one of the subversive classes specified in Section 212(a) of the Act, 
a special procedure applies. The crewman is temporarily excluded 
and a report of the case is made to the district director of the Immi- 


includes alien crewmen, §212(d)(1); polygamists, §212(a) (11); illiterates, 
§212(a) (25). “Otherwise admissible” is a catch-all requirement and therefore 
is not restricted to these excludable classes merely. It is clear, however, that 
these constitute the ground for exclusion in all but unusual cases. Cf. 8 Cope 
Feo. Recs. §235.1(e) (Rev. 1952). Two other excludable classes listed in 
§212(a) appear limited in application to other types of entries: §212(a) (14) 
applies where entry is sought to perform skilled or unskilled labor in the United 
States; §212(a) (20) applies specifically to immigrant aliens; §212(a) (21) 
applies specifically to quota immigrants. For all practical purposes these latter 
classes would be inapplicable to alien crewmen. 

57 §212(a) (1) through §212(a) (7). §212(a)(7) refers to physical defects 
which do not result in exclusion on medical grounds alone but only in conjunc- 
tion with the effect of the defect on the alien’s ability to earn a living as deter- 
mined by the immigration officer. 

58 Other than purely political offenses. §212(a) (9), §212(a) (10), §212(a)- 
(23), §212(a) (31). 

59 §212(a) (12), §212(a) (13). 

60 §212(a) (8), §212(a) (14), §212(a) (15). 

61 §212(a) (16), §212(a) (17), §212(a) (18), §212(a) (19), §212(a) (21), 
§212(a) (22), §212(a) (24), §212(a) (26), §212(a) (30). Section 212(a) (26) 
makes the crewman excludable if he does not have a valid passport for a mini- 
mum period and a valid nonimmigrant visa. 

62 §212(a) (27), §212(a) (28), and §212(a) (29). 

83 See notes 53 and 56, supra. 

64 §291. Prior to the examination the crewman is presumed to be an immi- 
grant alien which presumption defeats his nonimmigrant status and must be 
rebutted. §214(b). See also 8 Cope Fep. Recs. §235.1(e) (Rev. 1952). 

65 See note 61, supra. 
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gration and Naturalization Service.** If the district director is satis- 
fied that the crewman is excludable as a member of one of the sub- 
versive classes on the basis of confidential information, the disclosure 
of which in the exercise of his discretion he concludes would be preju- 
dicial to the public interest, safety or security, he is required to direct 
the immigration officer to deny the landing permit without disclosing 
the reasons for taking such action. Otherwise, the case is returned 
to the immigration officer for his determination. There is no appeal 
from the exclusion order in this case.* 

In conducting the examination the immigration officer is not lim- 
ited in the types of evidence which may be used or the sources from 
which it may be drawn.** Certain required documents will always 
be available. These include the alien crew list,®® the crewman’s pre- 
pared conditional landing permit form’? and his passport.** Any 
other documents which the immigration officer may consider material 
and relevant to the examination may be required. Clearly, statements 
made by the crewman may be considered, as well as those of any 
other persons whose testimony the officer may consider material and 
relevant. It is not mandatory that such testimony be under oath. 
The crewman’s physical appearance obviously may be considered. 
Evidence of a confidential nature which the officer may have in his 
possession may also be considered.”* 

If upon consideration of all the evidence produced by the exam- 
ination the crewman is found eligible to land, the immigration officer 
may grant a landing permit for a period not to exceed twenty-nine 
days. Administrative practice of the Immigration and Naturaliza- 
tion Service designates the conditional landing permits as D1 where 
the crewman is required to depart on the vessel on which he arrived, 
and as D2 where permission to depart on another vessel is granted. 
This distinction will be considered separately and in more detail. 

A bare statement of the provisions of the Act which relate to the 
examination of alien crewmen has a lifeless quality. It is the appli- 
cation of the statute which gives it significance. The following ma- 
terial, based on discussions with Immigration and Naturalization 
Service officers and observations of a limited number of actual exam- 


66 §235(c); 8 Cope Fep. Recs. §235.15 (Rev. 1952). 

67 §236(b). 

68 §235(a). 

69 Required to be furnished by the vessel to the immigration officer upon 
arrival, §251(a). 

70 By regulation required to be prepared by the vessel and delivered to the 
crewman for his presentation to the immigration officer. See note 55, supra, 

71 Or other valid travel document, §101 (a) (30). 

72 §235(a). 
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inations at a large east coast seaport,”* gives some indication of the 
manner in which the provisions of the Act were being applied in the 
examination of alien crewmen of foreign vessels seeking to land 
temporarily in the United States. 

It is significant to note that immigration officers stated that the 
main problem presented by the admission of alien crewmen into the 
United States was the deserting seafarer. Congress, in drafting the 
Act, was aware that 


The problems relating to seamen are largely created by those 
who desert their ships, remain here illegally beyond the time 
granted them to stay and become lost in the general populace of 
of the country. For a number of years, it has been generally 
recognized, both by government officials and others, that the tem- 
porary “shore leave admission of alien seamen who remain 
illegally constitutes one of the most important loopholes in our 
whole system of restriction and control of the entry of aliens 
into the United States."* 


Before considering the specific details of the examination pro- 
cedure, one general observation is pertinent. Fundamentally, the 
examination is an administrative hearing wherein the immigration 
officer makes findings of fact from evidence furnished by documents 
and oral interrogation. Applying the standards set out in the Act 


and in administrative regulations to those facts he makes whatever 
final determinations are necessary. The greatest variant in the con- 
duct of the examination was found to be the scope of the oral interro- 
gation. This fact could not be said to be unique in administrative 
hearings. But here the scope of examination as a whole, by its sur- 
rounding circumstances, is of great importance economically because 
the time consumed has a direct effect on maritime commerce. Fur- 
ther, its nature has an indirect effect politically on international rela- 


73 These discussions and observations were the result of a field trip by three 
law students at George Washington University, Washington, D.C., in the latter 
part of March, 1953. Three days were spent in discussing the method of admin- 
istration of the Act and in observing the conduct of actual examinations of 
alien crewmen on three foreign vessels which arrived during the survey period. 
The impossibility of drawing any strong conclusions as to the manner of applica- 
tion of any law from such limited observation is readily apparent. Administra- 
tion, by its nature, varies with the problems of the locality and with the admin- 
istering personnel. Theoretically, the end sought to be attained, however, is 
the same and a uniform set of standards is adhered to. Even limited observa- 
tion can be of some value in pointing up where the law as applied has its real 
significance. It should be noted that the foreign vessel traffic at this port is pri- 
marily of the cargo type. Passenger vessels are relatively few. Approximately 
six immigration officers are assigned to boarding duty at this port. Currently, 
the number of foreign vessels arriving and requiring immigration clearance is 
at the rate of some one hundred vessels per month. These are manned by crew- 
men averaging 35-40 in number. 


74 SEN. Rep, supra note 14, at 550. 
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tions so far as the traditional freedom of seamen to land temporarily 
for shore leave is concerned. 

Since the examination and its consequences, with a limited num- 
ber of exceptions,” are by the terms of the Act products of the dis- 
cretion of the immigration officer, the scope of examination must 
necessarily be affected by an endless variety of factual circumstances. 
However, it appeared that there were certain extrinsic factors which 
could affect the scope of oral interrogation without any particular 
reference to the crewman’s present personal eligibility to land. These 
were: whether or not a previous landing had been made by the crew- 
man, the type of landing permit sought, and the nationality of the 
vessel. 

When the Act became effective on 24 December 1952," all alien 
crewmen became subject to a complete examination in accordance 
with its provisions without regard to previous eligibility to land. 
Within a short period of time, however, many vessels had departed 
from and returned to the United States on subsequent voyages. 
Immigration officers stated that where a crewman had been exam- 
ined on an earlier voyage the examination would be reduced in scope 
as compared to the case where the crewman was seeking to land for 
the first time under the Act.77 It was indicated further that where 
a crewman sought to land and depart with some other vessel, the 
scope of examination would be relatively more comprehensive than 
in the case where the crewman intended to depart with the vessel on 
which he arrived. 

The nationality of the vessel was also indicated to have its effect 
on the scope of examination.”* Vessels of certain nationalities are 
recognized through experience by immigration officials to be rela- 
tively “clean” in the immigration sense, i.e., less likely to have ex- 
cludable crewmen abroad. Their crew members were deemed more 
likely to be bona fide from the standpoint of occupational stability, 
and less likely to be subversive in character. It was explained that 
the standard of occupational stability could be expected to be rela- 
tively high aboard those vessels manned by crews who were citizens 


™ See note 54, supra; §235(c). 

76 Though the Act was passed over the President’s veto on June 27, 1952, it 
did not become effective until December 24, 1952. 

17 This policy appears to have been followed under previously existing law 
also. SEN. REP. supra note 14, at 552. 

78 This factor is not to be confused with the flag under which the vessel is 
registered. A vessel may be owned, operated and manned in fact by citizens of 
one nation but registered under the flag of another. It is possible that a vessel 
may seldom, if ever, enter the waters of its nation of registry. Therefore, that 
nationality under which the vessel operated in fact, which may be apparent only 
= — behind the vessel’s nominal registry, is controlling in the sense 
us ere. 
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of nations holding, by custom and domestic policy, a sound respect 
for the merchant marine as a profession. From the standpoint of 
subversive activity, it was felt that crewmen aboard vessels of cer- 
tain nationalities could be expected to require relatively close scrutiny 
where the foreign nation itself maintained policies adverse politically 
to the United States or where experience or information currently 
held indicated the presence of adverse political interests in the foreign 
nation’s shipping industry. 

None of these three circumstantial factors were represented to be 
conclusive of the scope of examination to be given any individual 
crewman. But all appeared to be recognized by immigration officers 
in deciding what scope of oral examination would ultimately be 
required. 

Though perhaps obvious, it is believed to be proper to mention as 
a matter of background that the examination is conducted aboard the 
vessel, which may be in any one of several locations in the harbor or 
alongside the dock at the port of entry."* On boarding the vessel, 
the immigration officer is conducted to an examination site selected 
by the master. The examinations are usually made during regular 
working hours on a schedule which is based on notices of anticipated 
arrivals received through maritime channels; the schedule is subject 
to change, however, to allow adjustment for variations in vessel 
movements.®° 

In the cases observed, the immigration officer first received the 
alien crew list, the passports and the prepared conditional landing 
permit forms for those crewmen seeking to land. The alien crew 
list was examined by the officer for correctness of preparation, visa- 
ing, and medical certification.** Any further inquiries deemed neces- 
sary by the officer to give him a background of information with 
which to work were made at this time.*? 

The atmosphere in the “examining” room was usually informal, 
varying in degree with the individual officer and the practical cir- 
cumstances existing aboard the particular vessel. No restrictions 
were imposed to prohibit other persons being present during any 
individual examination. 


79 In one case observed the officer boarded the vessel in the harbor, the vessel 
then proceeding to the dock to prepare for unloading upon completion of all the 
inspections required for entry by law. 

80 The agents of the vessel may arrange for an off-hour examination, to 
facilitate vessel movement, upon the payment of a nominal fee. In such cases, 
the vessel usually is boarded at the dock. 

= In all cases observed a crew list visa was presented in lieu of individual 
visas. 

82 In one examination observed the officer inquired as to the presence of stow- 
aways aboard, the vessel’s past and future itinerary, and whether any messages 
had been sent ashore by any crew members, 
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The procedure followed by the immigration officer was found to 
be completely flexible. Interpreters, when required, were furnished 
by the vessel from among its officers or, when necessary, from other 
crewmen.** The examination was not conducted under oath, nor 
was a written transcript made. A single immigration officer con- 
ducted the examination. No definite sequence of making determina- 
tions is required and none was followed in such a manner as to allow 
precise description by distinct stages. However, it may be said gen- 
erally that the pattern of each examination consisted of the process 
of checking, first, the relevant documents, next, the bona fide crew- 
man qualifications and, finally, “admissibility otherwise.” 

Each crewman appeared personally before the immigration officer 
for examination. From the alien crew list and the passport which 
the officer had before him he verified the identity of the crewman and 
ascertained the type of landing the crewman sought to make.** At 
the same time, the officer satisfied himself that the crewman’s pass- 
port was valid®® and that the information contained in the visaed 
crew list corresponded with that in the passport. In effect, then, 
this constituted the check that the crewman met the documentary 
requirements imposed by the Act. 

In determining whether or not the crewman was a nonimmigrant 
within Section 101(a)(15)(D) of the Act, the immigration officer 
proceeded on the basis of eventually classifying the crewman as bona 
fide or mala fide.** Administratively, a bona fide crewman classi- 
fication indicates a compliance with all the requirements of Section 
101(a)(15)(D), supra. Thus, to be classified as bona fide, the crew- 
man was required to evidence both a good faith service aboard the 
vessel and also an intention to depart in accordance with the terms 
of the landing permit. As a result, the examination appeared to be 
directed at the separable elements of Section 101(a)(15)(D) with- 
out individual consideration. Certain facts were consistently relied 
on in making this determination. These were: the capacity in which 
the crewman was employed aboard the vessel, his length of service 
aboard, his length of service at sea, whether or not he had previously 
been deported, and his physical appearance. The alien crew list sup- 


83In the cases observed, it happened uniformly that this vessel officer was 
the radio officer. The Act provided for no interpreter for the immigration 
officer. It does, however, provide that the services of an interpreter shall be 
furnished in the conduct of the physical and mental examination by the medical 
officer. 

84 Immigration officers had instituted the practice of examining first, as a 
group, those crewmen who had been previously examined and held landing 
permits for departure with the same vessel. 

85 See note 16, supra. 

86 The inherent difficulties in making this determination are apparent and have 
been recognized by Congress. Sen. Rep. supra note 14, at 552. 
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plies documentary evidence of these facts. It reflects not only identi- 
fying information and the capacity in which the crewman is employed 
but also when and where he was signed on the vessel and his length 
of sea service. In addition, both the alien crew list and the prepared 
conditional landing permit form provide for notation as to whether 
or not the crewman has been previously deported.** Upon evalua- 
tion of the facts evidenced in these documents, the immigration officer 
determined the extent of oral interrogation necessary. Immigration 
officers pointed out that physical appearance in some cases would dic- 
tate a more searching oral examination.** It was at this point that 
the individual immigration officer relied on his experience and inge- 
nuity in recognizing facts which indicated the possibility that the 
crewman was not bona fide and in promoting a line of oral inquiry 
which would settle the issue. Whatever oral examination was deemed 
necessary was then conducted.*® On the basis of all the evidence 
thus produced, the final determination was made. It appeared, gen- 
erally, that the oral examination in making the necessary findings of 
fact tended to be brief.°° Immigration officers indicated that the ulti- 
mate scope of examination would tend to be greater as the position 
of the crewman aboard the vessel decreased in seniority, with the 
same tendency as the length of service aboard the vessel became 


shorter. Thus, it would seem that a neophyte crewman with little 
seagoing experience, recently employed by the vessel in a relatively 
junior and non-critical capacity, would tend to be subject to the great- 
est amount of inquiry before the immigration officer would be satis- 
fied that he was a bona fide crewman. 


8t This includes notation of previous refusals of admission. 

88 One immigration officer pointed out that relatively simple inconsistencies 
in fact often made the crewman’s status questionable. For example, where a 
crewman having “soft” hands, obviously not accustomed to manual labor, was 
listed on the crew list as an able bodied seaman; or where a crewman signed on 
as a ship’s carpenter has only one arm. 

89 Notwithstanding the fact that the alien crew list and conditional landing 
permit form indicated otherwise, one immigration officer inquired regularly 
whether the crewman had been previously deported. Another officer inquired 
regularly whether the crewman had any relatives living in the United States. 

®0In one examination, crewmen previously examined under the Act who 
were merely seeking to reland and depart with the same vessel were examined 
orally to a very limited degree, usually one or two inquiries directed to their 
intention to depart on the same vessel. Crewmen landing for the first time, 
by comparison, were subject to additional inquiries going to their bona fide 
status aboard the vessel, including questions seeking to verify the length of 
sea-service as shown on the alien crew list; when the crewman was paid off from 
his last vessel, etc.; the number of inquiries made averaging approximately 
seven per crewman. No crewmen were determined to be mala fide on this 
vessel. However, in another examination, on a vessel of a different registry, 
the immigration officer suspected after preliminary inquiry that certain crew- 
men were mala fide. To confirm his belief he conducted an extensive interro- 
gation regarding background of the crewmen involved, spanning approximately 
fifteen minutes, 
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Once satisfied that the crewman was classifiable as bona fide the 
immigration officer proceeded to determine whether or not the crew- 
man was member of one of the excludable classes specified in Sec- 
tion 212(a) of the Act. Here the expertise of the immigration officer 
was most apparent and most relied on in that there were no docu- 
ments to provide any significant quantity of information which would 
furnish a point of departure for making inquiries. No formal check- 
off list was used by the officer, i.e., no determination with respect to 
each and every excludable class was made in all its possible ramifica- 
tions. Rather, the method applied was to categorize the excludable 
classes into four primary groups, viz., mental and physical defects, 
criminal records, previous violations of immigration laws, and sub- 
versive activities. General questions were then directed to the crew- 
man with respect to each of these categories. From the replies re- 
ceived and in light of all the other surrounding circumstances, the 
immigration officer determined whether there was reason to believe 
that the crewman was a member of one of the excludable classes in the 
broader category." The type of general or key question used by the 
various officers differed. Further, such questions were couched in 
different terms to different crewmen. If the officer was satisfied 
with the replies in the light of all the evidence no further examination 
was made concerning that particular category. 

While the officer appeared normally to be without any evidence 
that the crewman was a member of one or more of the excludable 
classes, other than what was elicited by the method of questioning 
used, he did have available extrinsic information of a confidential 
nature with respect to subversives and security risks.*? In the event 
that such information was held concerning any crewman, immigra- 
tion officers indicated that they would consider themselves without 
discretion to find the crewman eligible for admission.** The special 
procedure required by Section 235(c) of the Act would then be 


91 One immigration officer made direct inquiries as to whether the crewman 
had ever been arrested, and whether he had ever affiliated with any Communist 
organization. It was apparent that the questions were posed in a spontaneous 
manner to elicit a spontaneous reply. Inquiries were also made in a leading 
question form. One radio commentator, in criticizing the Act, among other 
things deprecated the interrogation of female stewardesses of foreign vessels 
as to their association with the practice of prostitution. See note 4, supra. 
Only one female crewman was examined during the course of the examinations 
observed; no such inquiry was made. Immigration officials indicated that no 
such inquiry would be made unless there was reason to believe that the ques- 
tion had possible significance. 

82 Sources of such confidential information could not, of course, be revealed 
in the public interest. It may be said that such information was furnished to 
the immigration officer in a concise and compact form to provide an expeditious 
method of reference. 

93 This occurred in one case only. The crewman was temporarily excluded 
as a security risk, 
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applied, the crewman temporarily excluded, and a report made to the 
district director. 

It is easily seen that the time consumed in the examination of any 
individual crewman or, in the aggregate, of any vessel varied with 
the circumstancés in each case.** Generally, it may be said that the 
examinations observed consumed a short period of time notwithstand- 
ing the numerous determinations which the provisions of the Act 
require.®® 

IV 


ConTROL OF CREWMEN GRANTED LANDING PERMITS 


The fact that there are two distinct types of landing permits author- 
ized under the Act has heretofore been mentioned. By far the greater 
number of crewmen seek a D1 Permit which authorizes a landing 
solely for recreation while the vessel is in port.°° Where the crew- 
man seeks permission to be discharged from his vessel in order that 
he may reship on another vessel, a D2 Permit is granted. 

Upon receipt of a validated landing permit from the immigration 
officer, the crewman, by his acceptance, agrees to certain conditions 
attached thereto. In the case of a D1 Permit the conditions currently 
imposed by regulation are (1) that the crewman will not pursue any 
employment or engage in any activity inconsistent with his temporary 
landing, (2) that the crewman agrees to leave the United States 
within the period for which he was permitted to land and (3) that 
the crewman will depart on board the vessel which brought him to 
the United States.°* Patently, the last condition is inapplicable in 
the case of a D2 Permit which accords permission to take a discharge 


94 The time consumed by the examinations aboard the three vessels were: 
1 hour, 25 mins., 1 hour, 40 mins., and 3 hours respectively. 

%5 Immigration officers indicated that the time consumed had been cut ap- 
proximately in half over what was necessary immediately after passage of the 
Act when the familiarity of its provisions was least and the number of crew- 
men applying for temporary admission was greatest. From the outset the time 
factor has created difficulty and required special consideration by immigration 
officials. Prior to the effective date of the Act, immigration and shipping 
authorities in New York, N. Y., made arrangements to have immigration offic- 
ers travel with large ocean-going passenger liners for the purpose of screening 
the large numbers of crewmen enroute to the United States. See N. Y. Times, 
Dec. 11, 1952, p. 5. The French liner Liberte, first in under the Act, had some 
270 men of a 974 man crew detained on board. Many refused to be examined 
in protest against the Act generally. By March 5, 1953, the temporary screen- 
ing enroute method was dispensed with and by the use of an abbreviated pro- 
cedure nine immigration officers boarded the Liberte at quarantine, and after 
examining 78 crewmen in fifty minutes to assist with passenger baggage, later 
examined the some 920 remaining crewmen in a period of approximately three 
hours. See N. Y. Times, Mar. 5, 1953, p. 45, cols. 2, 3. 

%6In the examinations observed approximately 85% of the crewmen sought 
D1 Permits. 


978 Cope Fen. Recs. §252.1(a) (1-3) (Rev. 1952). 
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and ship out on another vessel. The other conditions, however, are 
fully applicable. 

The D1 Permit is the authority under which the owner or his 
agents allow the alien crewman to go ashore; if the permit is denied, 
the operator is not relieved of the continuing duty to detain the crew- 
man aboard.** Under earlier legislation the owner or his agents 
were permitted to grant shore leave to alien crewmen after examina- 
tion except where detention was specifically directed.** In several 
instances which were litigated the Immigration Service had been un- 
able to sustain convictions for violations of the duty to detain because 
the agency of the party who was served notice to detain was not 
established.*°° The 1952 Act would seem to eliminate this difficulty. 

The D1 Permit, once duly issued, is subject to revocation in the 
discretion of any immigration officer who determines that the crew- 
man is no longer entitled thereto.*°* The Act describes the necessary 
determination to be that the alien is not a bona fide crewman, or that 
he does not intend to depart on the vessel on which he arrived. The 
Attorney General’s regulations set out the appropriate criteria for 
these determinations to be that an alien crewman is not bona fide if 
(1) he violates or fails to fulfill any of the conditions of his admis- 
sion, (2) he evidences in any way an intention to violate or fail to 
fulfill these conditions, (3) he engages in activity inconsistent with 
his status as a crewman, and (4) he was not initially entitled to land 
as a crewman.’°? Appropriate grounds for a determination that the 
crewman does not intend to depart on the vessel which brought him 
are: that he evidences orally, by writing, or by conduct an intention 
not to depart, that he is found at such a distance from the port of 
landing that it is not possible to return to the vessel prior to its de- 
parture, or that by reason of other conduct it will be impossible for 
him to depart on the vessel of arrival.’ 

Where an immigration officer has in his discretion determined that 
the D1 Permit is to be revoked he is authorized to apprehend the 
crewman without obtaining a warrant of arrest, and, having satisfied 
himself as to the alien’s identity, alienage, and deportability, to indi- 
cate on the face of the permit the fact that it has been revoked.’ 
Revocation under this authority is expressly exempt from any appeal 
or review either within the Immigration and Naturalization Service 


98 §254(a). 

99 43 Srat. 153, §20(a) (1924); 8 U.S.C. §167(a) (1946). 

100 Cie, Generale Transatlantique v. Elting, 298 U.S. 217 (1936). 
101 §252(b). 

1028 Cope Fep. Recs. §252.2(b) (Rev. 1952). 

103 Jd, §252.2(c). 

104 Jd, §252.21. 
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or by the judiciary..°%* Normally the crewman is returned to his 
vessel where he must be detained until sailing.*°* The Act does not 
seem to preclude a formal deportation of the crewman, however, 
where a flagrant violation of the Immigration Law is involved.’” 
The Act also permits criminal prosecution for overstaying the permit 
to land.** 

Although the language of the Act is not clear, it would seem that 
the mere revocation of the Dl Permit and an enforced return to his 
vessel would not subsequently disqualify an alien crewman within 
the provisions respecting previous deportations.*°** It would appear 
to be inevitable, however, that such action would be influential in a 
subsequent consideration by an immigration officer of an application 
by an alien crewman for a landing permit. 

While the conditions attached to the issuance of a D2 Permit are 
analogous to those affixed to the Dl Permit,’ neither the Act nor 
the regulations expressly provide for summary revocation upon vio- 
lation of D2 conditions. On the contrary, in such a case the regula- 
tions appear to provide that the crewman is entitled to a full-fledged 
deportation proceeding, as provided in Section 242 of the Act, includ- 
ing certain rights to court review and administrative appeal, placing 
the holder of a D2 Permit on a superior footing.**® 

The Act specifically provides for the case where an arriving crew- 
man is afflicted with, or is suspected of being afflicted with certain 
diseases."** The immigration officer may authorize the removal of 
such a crewman for medical treatment without regard to his ultimate 
admissibility or eligibility for a D1 or D2 Permit. While the imple- 
menting regulations closely restrict the discretion which may be exer- 
cised in this field, it is possible to remove any alien crewman who 
would be benefited by treatment within a thirty-day period’? If 
the affliction requires protracted treatment the alien may be removed 
only for emergency care. The immigration officer has the authority 
to designate the place of treatment. Control of the crewman is main- 
tained, therefore, through cooperation with United States Public 
Health Service Hospitals. Where it is suspected that an alien crew- 
man is afflicted and further examination discloses him to be fit, he 

105 Jd. §252.21; §252(b). 

106 The principal exception occurs when prosecution under §252(c) of the 
Act is contemplated. See note 108, infra. 

107 See note 101, supra. §241(a) (9). 

108 §252(c). 

1088 The revocation places the crewman in the same position as if he had 
been refused a landing permit in the first instance; it is not a deportation which 
requires a full hearing. §242. 

1098 Cope Fep. Recs. §252.1(a) (Rev. 1952). 

110 Jd, §252.3. 


111 §253. 
1128 Cope Fen. Recs. §253.1 (Rev. 1952). 
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may be examined as in the case of an original applicant for a land- 
ing permit."*5 

While the present Act sought to be all-inclusive and to take into 
account the interplay of statutes in other fields,"** it was not com- 
pletely successful. The regulations of the Attorney General have 
alleviated some conflict with the navigation laws of the United 
States.“° The number of cases involved is small and it will suffice 
to note that provision is made that no special status under the Act 
will be accorded solely by compliance with the navigation laws with 
respect to seamen returned by American consuls, shipwrecked sea- 
men, seamen returned pursuant to their contract of employment, and 
disabled seamen transiting the United States enroute to the country 
from which they embarked. 

Turning from the individual crewman to the extensive obligations 
of a vessel operator under the Act, it will be noted that the duties 
with respect to crewmen are for the most part restatements of prior 
law. As under prior legislation, from the time a vessel enters United 
States waters it acquires an added responsibility with regard to its 
crew members. The vessel must detain all crew members pending 
their examination by an immigration officer. The vessel must pro- 
vide a manifest of the crew (alien crew list) which serves as a check 
list of entering aliens, facilitates the inspection process, and becomes 
the foundation for the vessel’s accountability of its personnel. A fine 
is provided for material errors in the preparation of this manifest.’** 

The vessel is under a duty to report the illegal landing of any of 
its crewmen (either before or after inspection)."*7 The vessel may 
not grant shore leave to any crew member who does not receive a 
D1 or D2 Permit."** The enforcement of this restraint would seem 
to rest on a continual checking of individual seamen on shore leave 
to determine if they are in possession of proper documents. 

Since the failure to control discharge of alien crewmen presents 
particularly serious consequences,'*® the Act makes such control more 
positive by imposing further documentary requirements on vessel 
operators. The requirement of a report of changes in the crew cor- 
related to the arrival manifest provides an affirmative check on the 


113 Td, §253.21. 

114 Hearings for Revision of Immigration, Naturalization and Nationality 
Laws, 82d Cong., Ist Sess. 157 (1951). 

1158 Cope Fep. Recs. §252(a) (Rev. 1952). 

116 §251(d). In addition to this administrative fine, the Act provides for a 
judicial fine in the event of wilful misrepresentations by the operator to con- 
sular or immigration officers. §257 

117 §251(b). 

118 §254, 

119 See note 74, supra. 





236 THE GEORGE WASHINGTON LAW REVIEW 


status of all crewmen who arrived with the vessel.’*° The vessel 
must show that a crewman was discharged pursuant to the authority 
of a D2 Permit or that the Immigration Service was notified of sea- 
men who landed illegally. Similarly, where a vessel departs with 
new alien crewmen on board, the report of changes in the crew must 
have attached the D2 Permit which authorized reshipping in the 
United States, or some document according authority to sign the 
alien on the vessel’s articles.?** 

In those cases where an alien crewman is detained or hospitalized 
by immigration authorities, any cost in connection therewith must 
be borne by the shipping company.'*? 

Hiring, for service on a passenger vessel, a crewman suffering 
from certain diseases or physical defects which in the opinion of the 
examining medical officer could have been detected by the use of due 
diligence, subjects the hiring vessel to an administrative fine.*** 

While the administrative fines for violations of the Act generally 
are not large, the fact that the fines are coupled with the authority 
to deny clearance to a vessel while they are outstanding can operate 
to deter violations by ship operators. Delays incident to arranging 
payment of fines or of obtaining clearance can, of course, be extremely 
costly in this field. 

The successful enforcement of the Immigration Law with respect 
to crewmen is closely integrated with the active cooperation of vessel 
operators. Because of this dependence particularly difficult prob- 
lems would arise if a ship operator were to abet the circumvention of 
the immigration laws. Since the use of the alien crewman category 
affords a ready means for assisting illegal entry, a special provision 
is made for punishing an active attempt to use the category to assist 
aliens in entering the United States.*** A judicial fine of five thou- 
sand dollars, the largest under the Act, is imposed and is applicable 
in only one other instance—aiding or assisting a subversive alien to 
enter the United States.'*® While the vessel is not subject to a pro- 
ceeding to recover administrative fines, a further deterrent in the 
case of a judicial fine is the amenability of the vessel to a libel in rem 
with its concomitant seizure. 


V 


SUMMARY 


The Immigration and Nationality Act of 1952 is the first compre- 
hensive codification of our immigration laws. Under its dual sys- 


120 §251(c). 

1218 Cope Fep. Recs. § 251.36, §252.11 (Rev. 1952). 
122 §252(b) ; §253. 

123 §255. 

124 §257, 

125 8977, 
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tem of examination, the alien crewman before being permitted to land 
in the United States must have been examined both for a visa abroad 
and for admission at a port of entry. 

In obtaining the visa the crewman has the burden of proof in meet- 
ing a broad variety of requirements. Many of these requirements 
duplicate those which must be satisfied at the port of entry. Any 
burden on the individual crewman as a result of this phase of the Act 
is alleviated, presently at least, by the fact that the appearance of the 
crewman’s name on a visaed crew list is an acceptable equivalent to 
the individual visa requirement. 

While obtaining a crew list visa places a minimal burden upon 
the vessel and crewman, such visa, on the other hand, would appear 
to reduce the efficacy of the Act in aiding the discovery of excludable 
crewmen prior to a vessel’s departure for a United States port. 
Where an individual visa is sought, the crewman, in most instances, 
must apply in person to the consular office in the district in which 
he resides. In such case any local information detrimental to the 
applicant would be accessible to the consular officer. In addition, 
personal appearance would accord the advantage of interrogation. 

Since alien crews are frequently composed of citizens of different 
nations and residents of different consular districts, the consul to 
whom a crew list is submitted for visaing would not have, in most 
instances, the advantages of local information, but would be forced 
to rely on such general information as is furnished all consular activi- 
ties. Coupled with the fact that crew list visas are waived under 
certain circumstances, the real burden of detecting non-admissible 
crewmen is thus placed upon immigration authorities at the port of 
entry, and the significance of the present visa function of the Amer- 
ican consul with regard to crewmen would appear to be small. 

The individual visa, grounding strongly in local determinations, 
substantially increases the effectiveness of the exclusion process. At 
present no steps have been taken to make the individual visa manda- 
tory, and such does not appear likely unless the protection to be 
gained can be deemed to outweigh the administrative difficulties 
involved. 

The consul has virtually complete discretion in determining finally 
whether or not an alien shall be granted a visa. It cannot be said 
that this administrative finality is unwarranted in the light of repeated 
refusals by the courts to review the exclusion of aliens.’** 

The alien crewman seeking to land temporarily is subject to a 
medical examination by United States Public Health Service Officers 


126 The Chinese Exclusion Cases, 130 U.S. 581 (1889); Fong Yue Ting v. 
United States, 149 U.S. 698 (1893); Knauff v. Shaughnessy, 338 U.S. 537 
. (1950) ; Harisiades vy. Shaughnessy, 342 U.S. 580 (1952) ; Shaughnessy v. Mizei, 
345 U.S. 206 (1953). 


8 
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at the port of entry and, as a result, may be refused permission to 
land on medical grounds. The legislative history of the Act indi- 
cates that the draftsmen were satisfied, for the most part, with the 
previously existing medical requirements.'** Thus, the examination 
procedure, grounds for exclusion and hospitalization remain substan- 
tially as provided for by prior laws, although the medical grounds 
for exclusion have been made more definite.1** 

The final examination to which the crewman is subject is that by 
an immigration officer at the port of entry. In the conduct of this 
examination, the Act, in express terms, vests immigration officers 
with broad discretionary powers. These powers are considered 
necessary and desirable by immigration officers for the purpose, equal 
in importance to any other, of coping with the long recognized prob- 
lem of the United States being used as a “dumping ground” for 
deserting foreign seamen. The extensive powers of the immigration 
officers in the exercise of their office are not new, although this Act 
is the first to accord them statutory sanction.**® In discussing with 
immigration officers the effect of the Act on the admission of alien 
crewmen, the fact pointedly appeared that, with respect to this one 
class of nonimmigrant aliens covered by a comprehensive and far- 
reaching piece of legislation, few of the many controversial issues 
present in the scheme of the Act are of real significance. All those 
clashes of opinion and authority over such features of the law as the 
national origins quota system, well debated and criticized in the Con- 
gress*®° and the press,*** having application only to immigrant aliens 
bear little on the problems surrounding the admission of the non- 
immigrant crewman. But the changes wrought by the Act to pro- 
vide for a more thorough screening of aliens in general, primarily to 
prevent the admission of subversives and persons who are security 
risks, apply with equal force to both immigrant and nonimmigrant. 
The Act by providing that the crewman be more clearly bona fide 
than under previous law and by furnishing broader grounds for ex- 
clusion, gives the immigration officer’s discretion a broader field in 
which to work. In effect, exclusion of crewmen of questionable status 
is made less difficult. Thus, a potent means has been furnished for 
meeting the desertion problem created by the temporary admission 
of alien crewmen. 

In practice, to determine an alien crewman’s admissibility, immi- 
gration officers rely on factual information furnished by required 
documents, oral interrogation, and confidential information. The 

127 Sen. REP., supra note 14, at 344, 345. 

128 Sen. Rep. No. 1137, 82d Cong., 2d Sess. 9 (1952). 

129 H.R. Rep., supra note 2, at 66. 


130 See 98 Cong. Rec. 5756 et seq. (May 22, 1952). 
131 See note 4, supra. 
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scope of the examination varies mainly with the amount of oral 
interrogation. In general, this has been found to be brief. The 
examination procedure is flexible, its manner informal. The immi- 
gration officer’s experience and discretion are given full play. The 
examination may be, and has been found to be, abbreviated in accord- 
ance with the individual immigration officer’s experience and discre- 
tion. When applied in such a manner, it may be said that the provi- 
sions of the Act with respect to this examination for landing impose 
no undue burden on alien crewmen, in particular, or foreign mari- 
time commerce in general. 

Though the Act expressly makes the crewman’s landing a condi- 
tional one, it would appear that Congress placed considerable reliance 
on the efficacy of the immigration officer’s determination of the eligi- 
bility of the crewman to land, for the Act does not provide specifically 
for any restrictions on the movements of an alien crewman with a 
landing permit. While authority has been granted the Attorney 
General to impose additional conditions upon the issue of the D1 
Permit the regulations promulgated pursuant to this authority fail 
to impose any specific geographical restrictions on movement. 

Previous legislation had relied on the threat of deportation to keep 
the alien crewman within the conditions of the landing privilege 
accorded him. The present Act recognizes the inadequacy of that 
threat as a restraining measure and provides for imprisonment and 
a fine for conviction of the misdemeanor of wilfully remaining in the 
United States in excess of the number of days allowed in the condi- 
tional landing permit. 

Extensive objection has been voiced to this provision as opening 
up indiscriminate abuse.**? This argument fails to recognize that the 
proceeding for the conviction is not in the administrative system of 
the Immigration Service, but in the courts, and is surrounded with 
the same protections accorded citizens. 

Judicial review of all determinations of deportable status is pro- 
scribed by the Act.'** It is possible, however, to seek judicial review 
of detention.1** The Act incorporates a limited administrative review 
of specified determinations of deportable status. The Attorney Gen- 
eral’s regulations expressly deny any administrative review of the 
summary revocation of a D1 Permit, as it would appear the Act 
intended,*** although the language there should better be construed 
as not making an administrative review mandatory. While deten- 





132 HEARINGS, PRESIDENT’S COMMISSION ON IMMIGRATION AND NATURALIZA- 
tion 1002 (1952). 

133 §242(b). 

134 But cf. Rubinstein v. Brownell, 206 F.2d 449 (1953) cert. yranted 22 U.S.L. 
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tion on board the vessel on which the alien crewman arrives normally 
follows the revocation of the D1 Permit, and could justify a habeas 
corpus proceeding, the practical worth of this remedy is not signifi- 
cant in view of the short period of time for which a D1 Permit is 
valid in any event. In the past, review of this nature has sustained 
the immigration officer where any reasonable exercise of discretion 
has been shown.7*¢ 

With respect to the invalidation of a D2 Permit, the language of 
the Act has led to an anomalous situation. While this permit, just 
as the D1 Permit, is but a concession to the necessities of foreign 
commerce, it appears to have attained a more exalted status within 
the framework of the statute.**7 The Act while implying that the 
invalidation of a D2 Permit is a summary proceeding does not deny 
administrative review. The language of the Attorney General’s regu- 
lations expressly limits the summary revocation procedure to D1 
Permits. Invalidation of D2 Permits is dealt with in a separate sec- 
tion of the regulations. These permits therein take on a status simi- 
lar to full-fledged entry documents rather than the conditional and 
temporary character contemplated by the commercial necessity of 
which they were born. Having been thus transmuted, the full review 
process outlined in the Act is applicable in a situation where the time 
element of the full authorization period could run while the propriety 
of a deportation was being resolved. 

It would appear that it is undesirable to allow the D2 Permit to 
be a key to a deportable status. While in other situations there is 
the desirability that a review of an Immigration Service determina- 
tion be available, it does not seem that any valid expectations of per- 
manent benefit could have grown with the receipt of a D2 Permit 
and consequently no deprivation can be asserted in the face of a sum- 
mary revocation of a conditional permit. 

It is to be noted that while the definition of the term “entry” is 
“any coming of an alien into the United States” *** all references to 
alien crewmen deal with the permission to land temporarily and not 
with an entry. Throughout the legislative history of the Act atten- 
tion was called to the distinct procedural standards applicable to 
exclusion and to deportation proceedings. It was not the intent of 
the drafters of the Act to extend elaborate procedural safeguards to 
exclusion cases. The distinct language used with respect to alien 
crewmen indicates a clear desire not to characterize their temporary 
landing, whether on D1 Permits or on D2 Permits, as an entry but 
rather as a physical presence which is unavoidable in maintaining 

136 Tisi v. Tod, 264 U.S. 131 (1924). 
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international commerce and one to which a legal status of “entry” 
as a precursor to a deportable status was not intended.’** While, 
in some cases, it may be desirable to resort to deportation proceed- 
ings in order to create a continuing ground for exclusion, the process 
should not be invoked as a matter of course. It should be available 
as an alternative in the discretion of the Immigration Service where 
an abuse of the immigration laws has been flagrant. 

The need for special consideration where afflicted seamen are on 
board vessels coming to the United States seems to have impressed 
itself on the Congress. Here a surprisingly liberal attitude is found 
which permits an immigration officer to authorize a temporary land- 
ing of an afflicted crewman for medical treatment without regard to 
his ultimate admissibility or his eligibility for a D1 or D2 Permit. 

While in hearings the shipping companies objected strenuously to 
the imposition of costs of detaining and hospitalizing aliens,**° there 
was no segregation of the objections with respect to passengers, stow- 
aways, and crewmen. Without evaluating the merits of the oper- 
ator’s arguments as they concern passengers and stowaways, it would 
appear that the concepts involved are too closely intertwined with 
admiralty concepts of maintenance and cure to admit of any possi- 
bility that the costs be assessed on the seaman as has been suggested 
in regard to passengers. And no reasonable ground can be set forth 
for assessing costs on the government solely because the crewman 
must remain on board while the vessel is in port or must receive 
necessary medical treatment. 

In conclusion, it may be said that the furor surrounding the inaug- 
uration of the Act and its applications to alien crewmen does not 
appear to be well founded. While there is involved a more complex 
administrative procedure than heretofore existed, it is submitted that 
the effect of the Act on the alien crewman and vessel operator is 
more one of form than of substance. It can be expected that the 
partisans of liberality in immigration policies will continue to regard 
the Act or portions thereof as a symbol of burden and discrimination. 
On the other hand, those who emphasize the importance of national 
security as the primary consideration will no doubt persist in the view 
that the Act is deficient in this regard. In any event, the statute 
presents a bridge between these two positions which is basically 
sound in its groundwork and which is amenable to modification in 


either direction. 
G. H. Patrick BuRsLeEy, 


WILLIAM J. KirkKLeEy, 
Joun P. OsarskI. 


139 Hearings, supra note 114, at 157 et seq. 
140 Jd. at 169, 459. 
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CoNsTITUTIONAL LAW—FREEDOM OF SPEECH—CONTEMPT OF 
Court.—Petitioner, a minister, was held in contempt of court for 
criticism of a circuit court judge, the finding being based on a Vir- 
ginia statute which made such action punishable if the offender was 
guilty of “obscene, contemptuous, or insulting language addressed to 
or published of a judge for or in respect of any act or proceeding had, 
or to be had, in such court, . . .” Virginia Cope § 18-255 (1950). 
The petitioner’s allegedly contemptuous remarks were embodied in a 
sermon which took issue with the circuit court judge’s decision that 
employees of the Federal Government cannot hold office in Arlington 
County. See Dean v. Paolicelli, 194 Va. 219, 72 S.E.2d 506 (1952). 
The gist of the utterances was that the judge was relegating federal 
employees to second class citizenship to coincide with the interests 
of the Byrd political machine (extra-Democratic Party political 
organization in Virginia controlled by Senator Byrd). On appeal 
the petitioner argued that the Virginia statute, in so far as it em- 
powers judges to punish summarily with respect to a proceeding 
which has been terminated, is unconstitutional and void in that it 
infringes upon the privileges of free speech and press as guaranteed 
by the First and Fourth Amendment of the Federal Constitution. 
The language attributed to him, furthermore, was not such as to create 
a clear and present danger to the administration of justice. Held, 
reversed. The constitutionality of § 18-255 was sustained, but the 
petitioner's remarks were not obscene, contemptuous or insulting 
within the meaning of the statute, and did not constitute a clear and 
present danger to the administration of justice, the standard adopted 
by this court. Weston v. Commonwealth, 195 Va. 175, 77 S.E.2d 
405 (1953). 

Aware of the majority rule to the effect that criticism of the conduct 
of a judge or a court with respect to matters finally disposed of does 
not constitute contempt even though it may be libelous, Patterson v. 
State of Colorado, 205 U.S. 454 (1907); Kirkham v. Sweetring, 
108 Ut. 397, 160 P.2d 435 (1945); 48 Harv. L. Rev. 885 (1935), 
the Supreme Court of Virginia in previous rulings on § 18-255, 
supra, upheld the constitutionality of contempt convictions in regard 
to proceedings already terminated. Boorde v. Commonwealth, 134 
Va. 625, 114 S.E. 731 (1922); Burdett v. Commonwealth, 103 Va. 
838, 48 S.E. 878, 68 L.R.A. 251 (1904). The petitioner argued that 
three recent Supreme Court decisions, Bridges v. California, 314 
U.S. 252 (1941) ; Pennekamp v. Florida, 328 U.S. 331 (1946) ; and 
Craig v. Harney, 331 U.S. 367 (1947), reversing convictions for con- 
tempt based on criticism of the conduct of trial judges in pending 
actions on the grounds that such remarks did not constitute a clear 
and present danger, nullified the effect of the prior Virginia decisions. 

There is strong dicta in these three decisions that oppose conviction 
for contempt in regard to terminated actions. Writing for the 
majority in the Bridges case, Justice Black declared that from a con- 
sideration of the environment in which the First Amendment was 

{ 242 ] 
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ratified, it is apparent that the English common law is inapplicable 
in this country on questions concerning liberty of speech and press. 
English common law to the contrary, criticism after final disposition 
of a proceeding would clearly have been privileged. 

The Virginia Supreme Court, in refusing to declare § 18-255 un- 
constitutional, points out that the three decisions were based on the 
interpretation of common law contempt convictions and did not in- 
volve statutory enactments. Reliance is placed on the restatement in 
the Bridges case of Cantwell v. Connecticut, 310 U.S. 296 (1940), 
in which the Supreme Court had stated that a declaration of state 
policy would weigh heavily in any challenge of the law as infringing 
constitutional limitations. In the Bridges case the court more readily 
reversed the contempt conviction because the California Legislature 
had not spoken on the specific manner in which a comment made 
outside the court room on a pending case should be punished. “The 
judgments below, therefore, do not come to us encased in the armour 
wrought by prior legislative deliberation. Under such circumstances 
this Court has said that ‘it must necessarily be found as an original 
question’ that the specified publications involved created ‘such like- 
lihood of bringing about the substantive evil as to deprive (them) 
of the constitutional protection.’ Gitlow v. New York, 268 U.S. 
652, 671” Bridges v. California, supra, p. 261. The intent of the 
Virginia Legislature in § 18-255, as interpreted by the judiciary, is 
that while an attack may not affect the particular litigation which has 
been terminated, it may very well affect the course of justice in 
future litigations, and impair, if not destroy the judicial efficiency of 
the court or the judge subject to attack. The Virginia Supreme 
Court did declare, however, that the contemptuous statements must 
constitute a clear and present danger to the administration of justice. 

This interpretation brings the effect of the Virginia contempt 
statute in line with the constitutional requirements for federal statu- 
tory contempt and state common law contempt convictions. 4 Stat. 
487 (1831), 28 U.S.C. § 385 (1940), Toledo Newspaper Co. v. 
United States, 247 U.S. 402 (1918); Nye v. United States, 313 
U.S. 33 (1941); Craig v. Hecht, 263 U.S. 255 (1923); Bridges v. 
California, supra; Pennekamp v. Florida, supra; Craig v. Harney, 
supra. It will also fortify the constitutionality of the Virginia statute. 
As said in another context in relation to a statute restricting freedom 
of speech, “. . . thus the crucial question is not the formal interpre- 
tation of the statute by the Supreme Court of Georgia, but the appli- 
cation given it. . . . .” Herndon v. Lowry, 301 U.S. 242, 260 
(1937). This interpretation will also dispense with the artificial con- 
cept of “pending” or “terminated” which makes a case difficult to 
classify if it is subject to appeal, rehearing, or modification of judg- 
ment. See 7 Geo. Wasu. L. Rev. 234 (1938), 27 Cornect L. Q. 
181 (1942), 48 Yare L. J. 61 (1938). Justice Frankfurter said 
in the Bridges case and repeated in the Pennekamp case that the 
decision as to whether or not a case is pending is not a technical legal 
problem, but has to be determined by the substantial realities of the 
specific situation. Furthermore, the finding by a state court that the 
action was pending “does not bar its review here” since a state 
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court by such a finding could thus “foreclose our protection of the 
constitutional rights of free speech by putting forth as a non-federal 
ground of decision that which is an essential aspect of the federal 
question.” Pennekamp v. Florida, supra, p. 368. It is submitted that 
if the Supreme Court can reverse a contempt conviction in a case 
which was pending, a fortiori it could reverse a conviction if the case 
was already terminated. Conversely, adhering to the clear and pres- 
ent danger doctrine, no constitutional mandate would require the 
Supreme Court to reverse a conviction of contempt in a state court 
merely because the remarks were made in regard to an action which 
was “terminated.” In light of repeated and vigorous judicial declara- 
tions and the decisive refutation of the English position, it is highly 
unlikely, however, that the Supreme Court would sustain a contempt 
conviction by finding a clear and present danger if the action was 
terminated. 

The facts and surrounding circumstances of each case must ulti- 
mately be the decisive factor in each review of contempt. In the 
present case, the Virginia Supreme Court, while finding it a close 
case on its facts, did not find the following language insulting, con- 
temptuous or obscene. “The stealth, the intrigue, and the wicked 
design of the illiberal area are a constant menace. . . . Sometimes 
these forces are clothed in the gown of the justices of the law. . . 
Has he contributed to the growth of freedom when freedom is being 
attacked everywhere in the world? No! . . . [the] Judge . 
holds his present office by virtue of appointment by a state legislature 
which is under the domination of Senator Byrd. . . . It is true, 
isn’t it? ‘No man can serve two masters.”” Weston v. Common- 
wealth 406, 407 supra. In Boorde v. Commonwealth, supra, a con- 
viction for contempt was upheld for remarks made by a minister at 
a church social. He had called the circuit judge a “wet judge” 
and said that he could not be expected to give a fair decision in cases 
in which his two sons were defending culprits accused of violation 
of the then existing prohibition laws. In Burdett v. Commonwealth, 
supra, a contempt conviction was affirmed against a man who after 
having been convicted of the illegal sale of intoxicating liquor pub- 
lished a letter in the local paper that the judge was “actuated by 
vicious and corrupt motives.” If the remarks in the present case 
are compared with those in the prior Virginia decisions, it will be 
seen that the immunity of judges from criticism and reproach is 
giving away to the broader considerations of freedom of speech. A 
further comparison of the remarks in this case and the remarks in 
the Bridges, Pennekamp, and Craig cases, supra, as well as other 
recent cases, t.e. Kirkham v. Sweetring, supra (while no case was 
pending, a pamphlet was published entitled Morats aND THE Mayor 
in which the court was accused of receiving contributions from the 
underworld. Held, no contempt), would indicate that the Supreme 
Court of Virginia is making no unprecedented concession in uphold- 
ing the immunities guaranteed by the First and Fourteenth Amend- 
ments of the Federal Constitution. 


H. R. P. 
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ConsTITUTIONAL LAw—NeEw Jersey AviATION STaTUTE—LIA- 
BILITY WitHout Fautt.—As a result of airplane crashes at Eliz- 
abeth, New Jersey, between December 16, 1951 and February 11, 
1952, a large number of cases were brought against two airlines for 
the death of persons and damage to property on the land where the 
planes crashed. The motions of the plaintiffs in these cases to strike 
certain defenses alleged to be barred by a New Jersey statute were 
granted. Held, affirmed; the statute, N.J. Stat. Ann. §6:2-7 
(Supp. 1952), providing that the owner of every aircraft operated 
over land or waters of New Jersey is absolutely liable for injuries to 
persons or property on land or water beneath, caused by ascent, 
descent, or flight of aircraft, did not deprive aircraft owners of prop- 
erty without due process of law nor did it create an unreasonable 
burden on interstate commerce. Prentiss et al. v. National Airlines, 
Inc.; Gizzi et al. v. American Airlines, Inc., 112 F. Supp. 306 
(D.N.J. 1953). 

The statute in question imposed liability on aircraft owners irre- 
spective of negligence on their part unless it could be shown that 
the injuries inflicted were caused in whole or in part by the negli- 
gence of the persons injured. This was described by the court as 
being “limited absolute liability.” To uphold the statute, the court 
concerned itself primarily with the question of whether this liability 
constituted a proper exercise of a state’s police power under the 
United States Constitution. It was felt, first of all, that if the statute 
was not arbitrary and if the question as to the propriety of this use 
of police power could be answered affirmatively, there would be no 
deprivation of property without due process. The court then, after 
summarily deciding that the effect of the statutory provisions on in- 
terstate commerce was only indirect and casual, invoked the principle 
that a statute constituting a proper exercise of the police power and 
having but an indirect effect upon interstate commerce was not an 
invalid interference therewith. 

The doctrine of absolute liability stems from the case of Rylands 
v. Fletcher, L.R. 3 H.L. 330 (1868), which made a person harboring 
anything likely to do mischief prima facie answerable for all damage 
inflicted from the natural consequences of its escape. Though refer- 
ence was made in the instant case to the early actions of trespass for 
personal injuries to support the proposition that absolute liability 
had been recognized in some form in the field of torts from the earliest 
times, the court dealt with the concept of the Rylands case in its 
endeavor to find the airlines absolutely liable without the aid of legis- 
lation.. It was reasoned that if this could be done, then there should 
be little question as to a proper exercise of the police power. Thus, 
aviation was declared to be ultra-hazardous, citing RESTATEMENT, 
Torts § 520, comments b and d (1938) and Sweeney, /s Special 
Aviation Liability Legislation Essential?, 19 JouRNAL oF Air Law 
AND CoMMERCE 166, 317 (1952). Being ultra-hazardous, it fell 
into the category of blasting, storage of dynamite, drilling for oil, or 
the escape of fire from trains—all of which, declared the court, sub- 
jected those engaged therein to liability without fault because of the 





246 THE GEORGE WASHINGTON LAW REVIEW 


peculiar dangers involved. It was then stated that the courts have 
laid down “much the same principles” as to aviation at common law. 

To support this last contention, the court noted four cases: Guéille 
v. Swan, 19 Johnson 381, 10 Am. Dec. 234 (N.Y. 1882), Rochester 
Gas and Electric Corp. v. Dunlop, 148 Misc. 849, 266 N.Y.S. 469 
(N.Y. Monroe Co. Ct. 1933), Kadylak v. Obrien, 1941 U.S. Av. R. 
8 (W.D. Pa. 1941), and Gaidys v. United States, 1951 U.S. Av. R. 
352 (D. Colo. 1951), aff’d., 194 F.2d 762 (10th Cir. 1952). The 
Guille case involved the descent of a balloon into the plaintiff’s garden 
and held, though a flight in a balloon was not an unlawful act, that 
the descent was an act which would ordinarily and naturally attract 
a crowd, and that the damage done by such crowd should be borne 
by the defendant, trespass being the proper action to redress the 
wrong. In the Dunlop case, the owner of an airplane was held liable 
on the theory of trespass for striking a steel tower. In the Kadylak 
case, an airplane making a forced landing hit and killed a boy. It 
was held that proof of negligence was required before a recovery 
could be had for the child’s death, but since the instrumentality that 
produced the injury was under the control and management of the 
defendant, the defendant should bear the burden of proving his free- 
dom from fault in operating a dangerous agency. Recovery was 
granted apparently on the doctrine of res ipsa loquitur. The Gaidys 
case allowed recovery under the Federal Tort Claims Act for damages 
inflicted by the crash of a military jet. In affirming the case on 
appeal, the court explained that the plane was not flying at a safe 
altitude as recognized by the C.A.A., and that this was sufficient to 
constitute a trespass under the law of Colorado. The court admitted 
that had the plane been flying at a safe altitude, a more difficult 
problem would have been presented. 

Other cases have not utilized the doctrine of liability without fault 
with regard to aviation but have employed theories founded on negli- 
gence, and at least one court has declared the airplane not to be an 
inherently dangerous instrument when used with care. Herrick v. 
Curtiss Flying Service, 1932 U.S. Av. R. 110 (N.Y. Sup. Ct. Nassau 
Co. 1932). In two cases involving the striking of children at or near 
airports by planes attempting to land, one court in Maryland held that 
the question of recovery of damages for the death was for the jury, 
Birckhead v. Sammon, 171 Md. 178, 189 Atl. 265 (1936); and the 
other, in Pennsylvania, held that the danger was so obvious to the child 
that no recovery could be allowed. Prokop v. Becker, 345 Pa. 607, 
29 A.2d 23 (1942). Where it was contended that the novelty and 
risk of aviation should preclude the application of the doctrine of 
res ipsa loquitur, an English court said, “Large numbers of aeroplanes 
are daily engaged in carrying mails and passengers all over the 
world, and, as is well known, they arrive and depart with the regular- 
ity of express trains. They have indeed become a common-place 
method of travel, supplementing, though not superceding, rail and 
sea transport.” Fosbroke-Hobbs v. Airworks Ltd. [1937] 1 All E.R. 
108 (K.B. 1936), 1 Avi. 663, 664 (1947). This quoted section was 
adopted with approval in the case of Smith v. Pennsylvania Central 
Airlines Corporation, 76 F. Supp. 940 (D.C. 1948) in applying the 
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same doctrine. In U.S. v. Kesinger, 190 F.2d 529 (10th Cir. 1951), 
again involving destruction on land by the crash of an airplane, the 
court stated that two theories of liability had been applied in regard 
to aviation—one, absolute liability for trespass, regardless of fault, 
since the accident occurred in pursuit of an extra-hazardous activity, 
and the second was negligence. The court later said that the modern 
trend of authority was to hold the rule of res ipsa loquitur applicable. 

The cases do not warrant a conclusion that aviation is dangerous 
per se, resulting in automatic liability. On the contrary, the modern 
trend seems to be that aviation has reached such a state of safety as 
to deserve the application of doctrines founded on negligence. It 
would seem erroneous to reason that since the common law had laid 
down principles similar to the provisions of the statute in question, 
its constitutionality should not be doubted. 

As pointed out by the court, statutes imposing absolute liability 
have been sustained. New York Central R. Co. v. White, 243 U.S. 
188 (1917); Chicago v. Sturges, 222 U.S. 313 (1911); Chicago, 
RI. & P.Ry. Co. v. Zernecke, 183 U.S. 582 (1902). The last two 
cases, however, have little applicability to the instant controversy. 
The Zernecke case merely decided that since the absolute liability 
imposed on the railroad for the safety of its passengers, in absence 
of willful misconduct, was part of the same statute under which the 
railroad took its charter, it was precluded from complaining. The 
Sturges case involved a statute imposing absolute liability on munici- 
palities in favor of land owners for damage done by rioters, reserving 
to the municipalities a cause of action against the rioters to recover 
the moneys paid under the statute. But great reliance was placed 
on the New York Central case which upheld a workmen’s compensa- 
tion act of New York. 

The first attempt at such an act by New York was declared uncon- 
stitutional by its highest court. /ves v. South Buffalo Ry. Co., 201 
N.Y. 271, 94 N.E. 431 (1911). The court refused to make an em- 
ployer liable for damages without even imputable fault and regardless 
of the fault of the injured employee short of serious and willful mis- 
conduct. A later amended act, however, was upheld. Jensen v. 
Southern P. Co., 215 N.Y. 514, 109 N.E. 600 (1915). Though both 
acts were supposedly based on the proposition that the risk of acci- 
dental injuries in a hazardous business should be borne by the busi- 
ness and should not fall on the injured employee, it was noted that 
the first act made no attempt to distribute the burden, but merely 
subjected the employer to a suit for damages; whereas, the second 
act distributed the burden equitably, allowing compensation only 
for loss of earning power and providing methods to insure the 
prompt receipt by the injured employee of certain sums undiminished 
by litigation. The New York Central case, which involved the 
second statute, recognized this distinction and followed the Jensen 
case. The Supreme Court noted that the act made no attempt to 
afford an equivalent in compensation for the physical suffering to 
be borne by the employee. The loss encompassed in the later act was 
described as something resulting in the course of an operation, vol- 
untarily engaged in by co-adventurers, from which the employer 
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expected to receive a profit. It was not thought to be unreasonable 
to take away the employer’s responsibility for damages by common 
law standards and substitute something of benefit therefor, namely, 
a definite scale limiting the amount to be paid in damages. That this 
limit of liability can be beneficial, see Smith v. The Mormacdale and 
Gaul v. The Robert Luckenbach, 198 F.2d 849 (3rd Cir. 1952) where 
plaintiffs who had received compensation under the Longshoremen’s 
Act were precluded from bringing a further action in rem against 
the ships upon which they were injured. Thus it seems that the 
statement of the court in the instant case at page 310, “. . . that 
the underlying purpose of the act was to place the cost of the dangers 
of the enterprise upon the industry itself,—a technique, the validity 
of which is well established by the nation wide theory of workmen’s 
compensation, . . .” should be taken with some qualifications. 

The particular case relied on by the court to uphold this aviation 
statute as a valid exercise of the police power was Atchison, Topeka 
& Santa Fe R.R. v. Matthews, 174 U.S. 96 (1899). That case in- 
volved a statute which made the railroads in Kansas liable for fires 
set by passing locomotives to lands along their roadbeds, but a show- 
ing that the fires were started by railroads constituted only prima 
facie negligence. The purpose of the act was to compel such carriers 
to use a high standard of care in their operations, and not merely to 
place costs of damages on an industry. Thus, the case is distinguish- 
able from the instant case. A case which would better support the 
court’s reasoning is St, Louis & S.F. Ry. Co. v. Matthews, 165 U.S. 1 
(1897), but there protection was afforded the railroads, which set 
fires to adjacent lands, by giving them an insurable interest in such 
lands, though the liability for the fires was absolute. 

All of these cases, in imposing a form of liability on an industry, 
with the exception of the Zernecke case, supra, seem to give the indus- 
try something in return. It is possible that this is what keeps the 
statutes from being arbitrary, capricious, and unreasonable, a necessity 
if there is to be a valid exercise of the police power. Nebbia v. New 
York, 291 U.S. 502 (1934). It is submitted, therefore, that the 
statute in the instant case, by precluding all defenses save the very 
rare instance of contributory negligence, merely subjects the aviation 
industry to suits for damages, the objectionable feature of the Jves 
case, supra, and since it finds little support in the common law, it 
should not be sustained. 

W. M. M. 


Lasor LAW—UNLAWFUL STRIKE BY UNION—RESPONSIBILITY OF 
Union MemBers.—On February 28, 1952, a United Electrical Work- 
ers local called a work stoppage in violation of a no-strike clause in 
its contract with the employer. The employer had the gates to the 
plant locked and refused admittance to any of the plant employees. 
The gates remained locked until March 18th. On February 29th, the 
employer sent letters to all members of the union purporting to dis- 
charge all participants in the strike. Among the dischargees were 
employees who reported for work after the strike had been called 
and the lockout invoked, and others who were not physically present 
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at the time the unlawful action was taken because of excused ab- 
sences. On March Sth, the employer canceled the contract and in a 
letter to the plant employees advised them that the company would 
consider everyone rehired to be a new employee. Held, that neither 
the lockout action nor the discharges of the employees not physi- 
cally present at the time of the unlawful stoppage violated Sections 
8 (a)(1) and (3) of the National Labor Relations Act (N.L.R.A.), 
as amended, 61 Stat. 140 (1947), 29 U.S.C. Sections 158 (a) (1, 3) 
(Supp. 1952). Marathon Electric Mfg. Corp., 106 N.L.R.B. No. 
199 (Sept. 29, 1953). 

With respect to lockout actions, the Board has held that an em- 
ployer was justified in locking out employees in anticipation of a 
strike where the threatened strike would have resulted in a spoilage 
of materials. Duluth Bottling Ass’n., 48 N.L.R.B. 1335 (1943). 
Similarly, a lockout to avoid a disruption of operations and to guard 
against economic loss in the face of a threat of recurrent work stop- 
pages was held valid. Jnternational Shoe Co., 93 N.L.R.B. 907 
(1951). A union’s refusal to tell the employer when a threatened 
strike would occur was held to justify a lockout where the employer 
was faced with an obligation not to disappoint customers. Betts- 
Cadillac-Olds, Inc., 96 N.L.R.B. 268 (1951). At least two courts 
have ruled that a group of employers could legally lock out their 
employees when a union struck against one of the group as part of 
an announced plan to pick off the employers one at a time. Davis 
Furniture Co. v. N.L.R.B., 205 F.2d 355 (9th Cir. 1953); cf. Mor- 
and Bros. Beverage Co. v. N.L.R.B., 204 F.2d 529 (7th Cir. 1953). 
In view of these decisions, it appears that the Board and the courts 
will uphold a lockout where the employer has economic justification 
and acts solely to protect his business. See Labor Law—Legality of 
Employers’ Use of Lockout, 51 Micn. L. Rev. 419 (1953). 

In the instant case, the plant operated with three shifts. The first- 
shift employees were the only participants in the unlawful walkout. 
The Board found that the lockout was justified, first, since the em- 
ployer had no way of knowing how long the stoppage would last, 
and secondly, because it was not economically feasible to operate the 
plant without the first-shift employees. The other shifts consisted 
of clean-up men and a small number of highly specialized employees 
who made machine parts to be used by the first shift in the assembly 
of the finished product. In addition, a large supply of such parts 
existed at the time. Thus, it appears that the Board’s findings as to 
the lawfulness of the lockout action in the principal case is in accord 
with the authorities cited, supra. 

The Board also found that the discharges of those employees who, 
because of illness, other excused absences, or other reasons, did not 
participate in the stoppage were not discriminatory, since (1) the 
employees were members of a strong, militant union under a contract 
which made membership a condition of employment; (2) the union 
admittedly was responsible for the walkout; and (3) none.of these 
employees made any attempt to disassociate himself from the union’s 
conduct even after receiving notice from the employer that all partici- 
pants in the unlawful action were discharged. 
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It is well settled that a strike in violation of a no-strike clause in a 
collective bargaining agreement is an unprotected concerted activity 
rendering participants in it subject to discipline or discharge. 
N.L.R.B. v. Sands Mfg. Co., 306 U.S. 332 (1939); Joseph Dyson 
and Sons, Inc., 72 N.L.R.B. 445 (1947); Scullin Steel Co., 65 
N.L.R.B. 1294 (1946); Northern Crate Co., 105 N.L.R.B., No. 22 
(June 1, 1953). Strikers do not automatically lose their employee 
status once they engage in unprotected activity. They subject them- 
selves to the risk of the termination of their employment, but the 
employer must exercise his option affirmatively to terminate the 
relationship, either by discharging the strikers or refusing reinstate- 
ment. N.L.R.B. v. Walleck & Schwalm Co., 198 F.2d 477 (3rd 
Cir. 1952). Thus, the discharges of those employees on the first 
shift who actively participated in the walkout were valid. 

Heretofore, neither the Board nor the courts have been called upon 
to decide whether members of a union, who do not physically partici- 
pate in an unlawful strike called by the union, may be held responsible 
for the union’s action and be subject to discharge along with the 
active participants, 

In cases dealing with acts of violence by some of the strikers, courts 
have uniformly held that such acts on the part of some of the strikers 
could not be imputed to all. Republic Steel Corp. v. N.L.R.B., 107 
F.2d 472 (3d Cir. 1939); N.L.R.B. v. Deena Artware, Inc., 198 F.2d 
645 (6th Cir. 1952). Where striking employees were members of 
a union which conducted a lawful strike in an illegal manner, refusal 
to reinstate those strikers was held to be unwarranted in the absence 
of clear proof of actual participation in, or authorization of, the un- 
lawful acts of others in the union, or ratification of such acts after 
actual notice thereof. N.L.R.B. v. Ohio Calcium Co., 133 F.2d 721, 
726 (6th Cir. 1943). 

The contention that the strikers were all members of a combina- 
tion and conspiracy and, as such, were responsible for the acts of 
violence committed by some of their fellows was rejected by the 
court in the Republic Steel Corp. case, supra, in the absence of proof 
of actual participation, authorization or ratification with respect to 
the strikers generally. To hold, then, that employees are guilty of 
participation in unlawful acts of the union merely because they are 
members of the union guilty of such acts is tantamount to “guilt by 
association.” Cf. U. S. Brotherhood of Carpenters and Joiners of 
America v. United States, 330 U.S. 395, 406 (1947). 

In support of its conclusion that those employees who were not 
physically present at the time of the walkout nevertheless shared in 
that action, the Board points to such evidence in the record as 
(1) some of them joined their fellow employees at the U.E. member- 
ship meeting subsequent to the walkout; (2) no one informed the 
employer that he was not a participant in the strike; and (3) the 
record was silent as to any showing of dissent among these em- 
ployees as to whether or not the walkout should take place as called 
by the regularly constituted leadership of the U.E. local. In effect, 
then, the Board holds that these employees, by failing to disavow 
affirmatively the unlawful acts of their bargaining agent, have con- 
structively authorized and/or ratified the walkout. 
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The Board, in the principal case, did not consider the legal effect 
of the employer’s conditions for rehire as stated in his letter of 
March 5th. In so doing, the Board disregarded its reasoning in 
H. N. Thayer Co., 99 N.L.R.B. 1122 (1952). In that case the Board 
held that the employer could not justify its refusal to reinstate unfair 
labor practice strikers by contending that they failed to apply within 
a reasonable time after the picketing, or failed to apply for reinstate- 
ment at all. The strikers were under no obligation to apply for rein- 
statement because the employer had placed illegal conditions upon 
their reinstatement by announcing that they would be rehired only 
as new employees without seniority. 

Applying the rationale of the Thayer case, supra, to the instant 
case, it appears that the non-participants in the walkout should not 
have been under any obligation to apply for reinstatement or take 
any affirmative action in view of the illegal conditions which the 
employer placed upon their return to work in his letter of March 5th 
to all members of the union, i.e., their rehiring as new employees, 
with loss of seniority, and the abandonment of their adherence to 
U.E. 

The employees, in the principal case, must either disavow affirm- 
atively the unlawful action of their union to an employer willing to 
reemploy them under such conditions, which, in different circum- 
stances, would be denounced as an unfair labor practice of the em- 
ployer, or be adjudged participants by implication. 

It is submitted that such a result is an undesirable relaxation of 
the requirement of clear proof of participation in, authorization of, 
or ratification of unlawful acts of associates discussed in the author- 
ities cited, supra. 


A. I. G. 


Mivitary Law—Accuser CONCEPT—PERSONAL INTEREST IN 
Case.—The accused, tried by general court-martial, was found guilty 
of violating the Uniform Code of Military Justice, (UCMJ), 64 Star. 
107 (1950), 50 U.S.C. §§ 551-741 (Supp. 1952) (absence without 
leave and willful disobedience of an order of a superior officer). 
The order allegedly disobeyed by the accused had directed him to 
proceed to Fort Lawton, Washington, and was issued pursuant to a 
standing operating procedure promulgated by Lieutenant General 
Hodge, which had been adopted by the Third Army to deal with 
absentees. The order was issued “by command of Lieutenant Gen- 
eral Hodge” and was signed by the confinement officer at Fort Mc- 
Pherson, Georgia, headquarters of the Third Army, where the ac- 
cused had surrendered after a brief absence without leave. The con- 
viction was affirmed by a board of review and an appeal made to the 
Court of Military Appeals. Held, reversing, that inasmuch as the 
direct order of the commanding general was allegedly violated by the 
accused, the former had a personal interest in the case and was an 
accuser within the meaning of UCMJ, arts. 1(11), 22(b), and was 
therefore disqualified to act as convening authority. United States 
v. Marsh, 3 USCMA 48, 11 CMR 48 (1953). 

UCM], art. 1(11) defines an accuser as one who signs and swears 
to charges, any person who directs that charges nominally be signed 
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and sworn by another, and any other person who has an interest 
other than an official interest in the prosecution of the accused. 
UCM], art. 22(b) provides that when any such commanding officer 
is the accuser, the court shall be convened by superior competent 
authority. 

Cases decided prior to the Uniform Code of Military Justice ex- 
pressed the view that the purpose of such a rule was not only to 
protect the accused from trial by a court appointed by a person 
actually prejudiced against him, but also to make certain that the 
appointing authority was so entirely unconnected with the transac- 
tions giving rise to the charges that reasonable persons would not 
impute to him a personal feeling or interest in the matter, but could 
rely with confidence upon an impartial trial by an unprejudiced 
court. United States v. Messer, CM 280656, 54 BR 279 (1945). 
No suspicion is raised by mere issuance of an order or imposition 
of arrest or restriction, because without more they do not indicate 
personal feeling or interest. United States v. Steed, ACM 3476, 
4+ CMR(AF) 522. 

An analysis of the legislative history of UCMJ, art. 22, supra, 
reveals that the former military law on the subject of command con- 
trol as developed over a period of one hundred years was adopted. 
H. R. Rep. No. 491, 81st Cong., Ist Sess. 17 (1949) ; Sen. Rep. No. 
485, 81st Cong., Ist Sess. 13, 14 (1949). Congress at that time 
was concerned with the alleged command control of courts-martial 
arising out of the appointment of members thereof by military com- 
manders, e.g., possible influence that might be exerted over such 
members by their military commanders. It was proposed that author- 
ity to convene courts-martial be divorced from command and vested 
in an independent Judge Advocate General’s Corps. This proposal 
was rejected and UCM], art. 22, embodying the former military 
law on the subject was adopted. United States v. Grow, 3 USCMA 
77, 11 CMR 77 (1953). 

Comparison of the MANUAL For CourTSs-MARTIAL, UNITED STATES 
(MCM) (1951) with previous manuals for Courts-Martial of the 
U.S. Army discloses no substantial change in this area upon adoption 
of the Uniform Code of Military Justice. Principles that action by 
a commander which is merely official and in the strict line of duty 
cannot be regarded as sufficient to disqualify him, and that when 
any such commander is an accuser, the court shall be convened by 
a superior competent authority, are enunciated in the earlier man- 
uals and adopted in the later ones. MCM (USA) (1928), para. 
ta} MCM (USA) (1949), para. 5(a); MCM (1951), para. 

(a) (4). 

The court in the instant case relied on the test in United States v. 
Gordon, 1 USCMA 255, 2 CMR 161 (1952), t.e., “whether [or 
not] the appointing authority was so closely connected to the offense 
that a reasonable person would conclude that he had a personal in- 
terest. in the matter,’ and determined that General Hodge had a 
personal interest in seeing that his orders were obeyed. The instant 
case and the Gordon case, however, appear distinguishable. In the 
latter, the accused was charged with attempted burglary of the con- 
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vening authority's home and evidence indicated that the convening 
authority was aware of the facts. The record of trial in the instant 
case does not disclose that the order disobeyed was anything more 
than a transmission to the accused through the confinement officer 
of a standing order. In the Gordon case there was at least a sugges- 
tion that the convening authority had a personal interest that went 
beyond his official interest. Here, however, personal interest may 
be imputed only upon the basis of official impersonal reports. 

The Attorney General of the United States in considering the 
reference of a case to trial has determined that a commanding officer 
deals with such a matter upon the statements and allegations of others, 
and decides the matter in his own mind no further than upon the 
information before him. 16 Ops. Atty. Gen. 106. 

In United States v. Jewson, 1 USCMA 652, 5 CMR 80 (1952), 
the Commanding General, Fifth Army, ordered the investigation 
of the military organization commanded by appellant and was sub- 
sequently the convening authority for the court-martial which tried 
appellant. The court applied the test in the Gordon case, supra, but 
determined that a reasonable person could not believe that the con- 
vening authority’s interest was anything but official. See, e.g., United 
States v. Logas, 2 USCMA 489, 9 CMR 119 (1953) (no personal 
interest found even though accused violated orders of two succeeding 
commanding officers, one of whom appointed the court-martial which 
tried him, while the other referred the charges to that court) ; 
United States v. Larney, 2 USCMA 563, 10 CMR 61 (1953) (no 
personal interest where accused was charged with the disobedience 
of the order of his superior officer, such officer having convened the 
court-martial) (by implication). 

United States v. Grow, supra, was decided one week subsequent 
to the instant case. In that case a general officer had violated certain 
security regulations in the making of diary entries. The diary was 
subsequently compromised and portions thereof published in a Com- 
munist publication. The Secretary of the Army was concerned lest 
the publicity attendant upon the trial of the accused become addi- 
tional propaganda for the Communists. Ultimately four specifica- 
tions were delivered to the Commanding General, Second Army for 
appropriate action. These recommendations were approved by the 
Chief of Staff, who submitted them to the Secretary of the Army; 
the latter also approved the recommendations. The accused con- 
tended that by directing the preparation of charges, both the Secre- 
tary of the Army and the Chief of Staff became the accusers, and 
that Colonel B, who signed the charges, was only a nominal accuser. 
The Court of Military Appeals again adverted to the test in the 
Gordon case, supra, but held that no reasonable person could conclude 
that the interest of either the Secretary of the Army or the Chief 
of Staff was anything but official; that the absence of even a sugges- 
tion of personal interest impelled the conclusion that neither was 
an accuser. 

The court, therefore, applied the same test both to the Grow case, 
supra, and to the instant case, but determined that General Hodge 
had more of a personal interest in a violation of an order issued by 
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his staff, in his name, to a private, than the Secretary of the Army 
had in seeing that security regulations promulgated in his name were 
complied with by a general officer occupying a position of great im- 
portance. 

Since by the Gordon case test, personal interest does not seem to 
appear in the instant case as a matter of fact, the decision seems to 
hold that the mere issuance of the order ipso facto invested the com- 
manding general with unsought personal interest in the case to a dis- 
qualifying degree, exceeding the official interest he would be per- 
mitted to demonstrate in other alleged violations of law demanding 
his official attention. 

The court has departed from a well established and necessary 
practice. The decision would appear to oust a military command of 
that jurisdiction over a large body of law which Congress, in con- 
sidering many years of military history, found necessary that it have. 
It is submitted that the decision will have far reaching detrimental 
effects on the administration of military personnel and the mainte- 
nance of discipline in the military services because of difficulties in 
bringing routine disobedience cases to trial. 

K. T. W., Jr. 


MonopoLy—C.tayTon Act—APPLICATION TO BANK HOLDING 
Company.—Plaintiff, a bank holding company, petitioned for review 
of an order of the Board of Governors of the Federal Reserve System 
finding plaintiff’s ownership of stock in commercial banks in a five- 
state area a violation of § 7 of the Clayton Act, 38 Stat. 731 (1914), 
15 U.S.C. §18 (1946), and directing plaintiff to divest itself of all 
such stock, except its holdings in the Bank of America National 
Trust and Savings Association, within two years and ninety days. 
FEDERAL RESERVE BuLt. 368-98 (Apr. 1952). Plaintiff contended 
that banking institutions are not within the purview of §7 of the 
Clayton Act and that the Board’s findings failed to support the con- 
clusion that its stock holdings substantially lessened competition be- 
tween the banks controlled by it or tended to create a monopoly in 
the banking business. Held, that §7 of the Clayton Act applies to 
banking institutions, but that the Board’s findings of fact were insuffi- 
cient to prove a violation of §7 and therefore could not support a 
divestment order. Transamerica Corporation v. Board of Governors 
of the Federal Reserve System, 206 F.2d 163 (3d Cir. 1953). 

Section 7 of the Clayton Act of 1914 (prospective amendment in 
1950, 64 Star. 1125 [1950], not applicable in this case) prohibited 
the acquisition by a corporation of stock of two or more corporations 
engaged in commerce “. . . where the effect of such acquisition, 

. may be to substantially lessen competition between such cor- 
porations, . . . whose stock . . . is so acquired, or to restrain such 
commerce in any section or community, or tend to create a monopoly 
of any line of commerce.” 38 Stat. 731 (1914), 15 U.S.C. §18 
(1946). Section 11 of the Clayton Act gave authority to enforce 
§7 to the Board of Governors of the Federal Reserve System 

. where —S to banks, banking associations, and trust 
companies. . . .” 38 Stat. 734 (1914), 15 U.S.C. §21 (1946). 
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In its findings of fact, Feperat Reserve Bute. 368-91 (Apr. 
1952), the Federal Reserve Board traced the development of the 
Transamerica Corporation under the leadership of A. P. Giannini 
from its organization in 1928, at which time it took over stock control 
of the Bank of America in San Francisco and its affiliated companies 
throughout California (actually Transamerica’s origins could be 
traced back to the organization of the first Giannini bank in 1904). 
In 1930 Transamerica began acquiring banks outside of California in 
Oregon (1930), in Nevada (1934), in Washington (1936), and in 
Arizona (1937). As independent banks were acquired they were 
usually converted into branches of a major bank controlled by 
Transamerica in that state. By 1948 Transamerica controlled some 
645 or 41% of the commercial banking offices in the five-state area, 
holding approximately 39% of all commercial bank deposits and ap- 
proximately 50% of all commercial bank loans in that area. The 
percentage of Transamerica’s holdings in 1948 varied from state to 
state with a high in Nevada (15 or 60% of the commercial banking 
offices with 78% of the deposits and 79% of the loans) and a low in 
Washington (10 or 4% of the commercial banking offices with 5% 
of the deposits and 7% of the loans). In California Transamerica 
controlled 556 or 51% of the commercial banking offices with 44% 
of the deposits and 57% of the loans within the state (all percentages 
given in rounded figures). FEDERAL RESERVE BULL. 384-87 (Apr. 
1952). The Board included the Bank of America in Transamerica’s 
holdings, although in 1937 Transamerica had begun a voluntary dis- 
posal of its holdings in Bank of America and in 1948 held only ap- 
proximately 23% of its stock. 

On these general findings of the extent of Transamerica’s holdings 
in the five-state area, without any specific findings as to the com- 
parative effect of Transamerica’s holdings in the local areas in which 
its banking offices operated, the Board of Governors concluded §7 
of the Clayton Act had been violated. 

Although it is specifically provided in § 11 of the Clayton Act, 38 
Stat. 734 (1914), 15 U.S.C. §21 (1946), that the findings of fact 
made by the proper regulatory bodies shall be conclusive, the courts 
may determine whether the evidence actually justifies the conclusion 
that the effect of the stock acquisition will be to “substantially lessen 
competition.” Federal Trade Commission v. Curtis Publishing Com- 
pany, 260 U.S. 568 (1923)-; Pennsylvania Railroad Co. v. Interstate 
Commerce Commission, 66 F.2d 37 (3d Cir. 1933), aff'd, 291 U.S. 
651 (1934); Temple Anthracite Coal Co. v. Federal Trade Com- 
mission, 51 F.2d 656 (3d Cir. 1931); V. Vivaudou, Inc. v. Federal 
Trade Commission, 54 F.2d 273 (2d Cir. 1931). The courts may 
also examine the entire record of a case to ascertain whether material 
facts have been omitted by the regulatory commission. Federal 
Trade Commission v. Curtis Publishing Company, supra; Interna- 
tional Shoe Company v. Federal Trade Commission, 280 U.S. 291 
(1930), reversing 29 F.2d 518 (1st Cir. 1928). 

Since a violation of § 7 of the Clayton Act must be based on the fact 
that the effect of the acquisition of the stock of two or more companies 
engaged in interstate commerce is either to “substantially lessen com- 
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petition between such corporations” or to “tend to create a monopoly 
of any line of commerce,” the court in this case tested the Federal 
Reserve Board’s findings of fact against the interpretations which 
these two phrases have been given. 

In determining whether Transamerica’s stock acquisitions substan- 
tially lessened competition between the banking companies whose 
stock was acquired, it was necessary for the Federal Reserve Board 
first to determine the area of effective competition between commer- 
cial banking offices. This area of effective competition was found to 
be largely local and confined to the community in which the bank 
operated. FEDERAL RESERVE Butt. 383 (Apr. 1952). The Board 
made no finding that competition was lessened between the bank- 
ing companies, whose stock Transamerica had acquired, in the local 
communities where they operated and competed. Instead the Board 
held that the effect of the stock acquisitions was to substantially lessen 
competition in the five-state area in which Transamerica operated. 
Thus there was a fatal contradiction between the Board’s specific 
finding that the effective area of competition in commercial banking 
was largely local and its general finding of a substantial lessening of 
competition in the five-state area. 

To constitute a violation of the Clayton Act there must be a less- 
ening of competition to such a substantial degree that it will affect 
the public injuriously. There is no automatic presumption that an 
acquisition of stock by one company in a competing company will 
lessen competition. If there is no substantial competition to begin 
with, there can be no lessening of competition. International Shoe 
Company v. Federal Trade Commission, supra; Standard Fashion 
Co. v. Magrane-Houston Co., 258 U.S. 346 (1921). Ina case involv- 
ing the acquisition by a shoe manufacturing company, which distrib- 
uted primarily to small town retailers, of the stock of a company 
manufacturing shoes largely for sale in cities, the Supreme Court 
decided that the acquisition did not substantially lessen competition 
(overruling the Federal Trade Commission and a unanimous decision 
by the Court of Appeals). International Shoe Company v. Federal 
Trade Commission, supra. The courts have held that the acquisition 
of the stock of one company by a competitior does not substantially 
lessen competition when both companies together handle only a small 
part of the total output of that industry. Temple Anthracite Coal 
Co. v. Federal Trade Commission, supra (coal mining company 
stock); V. Vivaudou, Inc. v. Federal Trade Commission, supra 
(cosmetic company stock). 

In considering whether Transamerica’s stock acquisitions tended 
to create a monopoly, the court expressed the feeling that the Board’s 
findings of fact were too broad and general to substantiate a violation 
of §7. The courts have used this reason before in overruling findings 
by the Federal Trade Commission that there is a tendency to create 
a monopoly in violation of the Clayton Act. International Shoe 
Company v. Federal Trade Commission, supra. The court in the 
instant case agreed that the “. . . quantitative analysis discloses a 
tremendous concentration of banking capital, and thereby of economic 
power, in the hands of the Transamerica group. . . .” Transamerica 





RECENT CASES 257 


Corporation v. Board of Governors of the Federal Reserve System, 
supra, at 169. The court, however, held that in spite of the evidence 
of this “tremendous concentration” the Board’s findings were insuffi- 
cient to substantiate its conclusion that Transamerica’s stock holdings 
tended to create a monopoly because of the contradiction between the 
Board’s finding that the effective area of competition in commercial 
banking is largely local and its finding that Transamerica’s operations 
tended to create a monopoly in the five-state area. This contradic- 
tion gave the court a somewhat specious reason for setting aside the 
Board’s order against Transamerica. It is submitted that the court 
could at least have as easily reached an opposite decision by following 
the yardstick set down by the Supreme Court in 1949: “In determin- 
ing what constitutes unreasonable restraint, we do not think the dollar 
volume is in itself of compelling significance; we look rather to the 
percentage of business controlled, the strength of the remaining com- 
petition, whether the action springs from business requirements or 
purpose to monopolize, the probable development of the industry, 
consumer demands, and other characteristics of the market.” United 
States v. Columbia Steel Company, 334 U.S. 495 (1948). 

Since the court in the Transamerica case has appreciably lessened 
the possibility of effective control over bank holding companies under 
the present monopoly laws, the decision will undoubtedly hasten con- 
sideration of the bills pending before Congress to control and regulate 
these companies. S. 76, S. 1118, H.R. 12, H.R. 2473, and H.R. 
5144, 83d Cong., Ist Sess. (1953); see also Hearings before Senate 
Committee on Banking and Currency on S. 76 and S. 1118, 83d 
Cong., Ist Sess. (1953). The court itself in the Transamerica case 
pointed out “It may well be in the public interest to curb the growth 
of this banking colossus by appropriate legislative or administrative 
action.” The support of legislation to control and regulate bank 
holding companies by the American Bankers Association and the 
Independent Bankers Associations indicates the widespread recogni- 
tion among the banking interests of the need for new regulatory legis- 
lation in this field. M. G. H. 


PATENTS—PRovVISION OF ANTI-TRUST DECREE ORDERING DeEDICA- 
TION TO THE PusBLic oF PaTENTs.—The United States secured a de- 
cree adjudging the defendant corporations in violation of §§ 1 and 2 
of the Sherman Act. 26 Stat. 209 (1890), as amended, 50 Star. 693 
(1937), 15 U.S.C. $$ 1, 2. United States v. General Electric et al., 
82 F. Supp. 753. It was found that the defendants through illegal 
means had amassed a large number of patents on incandescent lamps 
and lamp machinery, this collection of patents being used in viola- 
tion of the Sherman Act as a means of fixing market quotas and 
prices. In this case, which sets forth the final decree entered against 
the defendants, the United States suggested that all defendants’ lamp 
and lamp parts patents should be dedicated to the public as part of 
the decree. Held, that as a justified dilution of defendants’ control 
of the industry, dedication to the public of the patents is necessary in 
the interest of free competition. United States v. General Electric 
et al., 99 U.S.P.Q. 76 (D.N.J. 1953). 
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The law defining the appropriateness of such a decree is represented 
by a small number of decisions which outline the issues and the argu- 
ments but present a far from crystallized precedent. The Supreme 
Court in Hartford- -Empire Co. v. United States, 323 U.S. 386 (1945) 
reversed a district court’s decree for royalty free licensing by a de- 
fendant in an anti-trust suit. The Court suggested that the property 
right in a patent should not be subject to appropriation or forfeiture 
for anti-trust violation. Two justices dissented on the ground that the 
illegal acquisition of the patents warranted the decree of royalty free 
licensing to prevent further repetition of past actions. Two years 
later, the Supreme Court again wrestled with the question of the 
disposition of misused patents under an anti-trust decree in United 
States v. National Lead Co., 332 U.S. 319 (1947). See notes, 32 
Minn. L. Rev. 309 (1948), 36 Geo. L. J. 272 (1948). In affirming 
the lower court’s decree of compulsory licensing of the misused pat- 
ents at reasonable royalties, the Court specifically stated that the 
permissibility as a matter of law of compulsory royalty free licensing 
is an open question in spite of the holding in the Hartford-Empire 
case. Again, there was a strong dissent voicing approval of com- 
pulsory royalty free licensing if such remedy were necessary to effec- 
tively enforce the anti-trust laws. 

The court in the instant case takes the position that the Supreme 
Court in the National Lead case “. . . substantially diluted its pro- 
nouncement in Hartford-Empire Co. v. United States, supra, in 
which the court determined that dedication . . .” to the public of 
an anti-trust law violator’s patents is confiscatory. Using the Na- 
tional Lead case as a basis for its decision, the court pointed out 
that the dominant position of defendants in the industry necessitated 
dedication to the public to dilute their control and promote free 
competition. 

There seems to be no question that Congress may limit the extent 
of the patent monopoly if it so desires. Any cutting away of the 
patentee’s rights is justified on the ground that there is no limitation 
in the patent grant of the Congressional right to define the use of 
a patent which will be permitted in the public interest. United Shoe 
Machine Co. v. United States, 258 U.S. 451 (1922) (limitations on 
patent use described in the Clayton Act did not take property from 
the patentee without due process of law). 

In a similar manner, equity courts have held that a patent which is 
heing misused in violation of public interests will not be accorded 
legal rights in an infringement action. Katzinger Co. v. Chicago 
Metallic Mfg. Co., 329 U.S. 394 (1947). Thus, when a patent has 
been used to restrain competition, courts may with-hold infringement 
relief from the patentee even though the misuse is not unlawful but is 
simply an extension of the patent monopoly contrary to public policy. 
Morton Salt Co. v. Suppiger Co., 314 U.S. 488 (1942). Denial of 

relief to the patentee applies only to acts of infringement occurring 
during the period of misuse and until the consequences of misuse have 
been dissipated. B. B. Chemical Co. v. Ellis et al., 314 U.S. 495 
(1942). There is, therefore, no real forfeiture of the patent rights,— 
only a denial of remedy for a limited period. The cases involving 
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this effect of misuse on patent rights as between private parties point 
up the relationship between the patent grant or monopoly and the 
anti-trust laws. The two laws are often considered compatible on 
the theory that the patent law gives the inventor a reasonable return 
for his invention while the anti-trust laws delineate the extent of the 
return in order that the public may be protected from an unreasonable 
extension of that monopoly. United States v. Parker Rust-Proof Co. 
et al., 61 F. Supp. 803 (E.D. Mich. 1945). But as was pointed out 
in respect to the infringement cases, the courts of equity occasionally 
decide what constitutes an unreasonable extension independently of 
the anti-trust laws. Morton Salt v. Suppiger Co., supra. 

It is evident, therefore, that the patentee’s property right in his 
invention is subject to limitations imposed by both the anti-trust 
laws and the courts. The question then arises as to what extent 
these limitations may be enlarged, even to the complete elimination 
of the patent as in the instant case. In answering, it may be well 
to consider the effects of the anti-trust laws on property other than 
patent property. 

The Sherman Act provides for the dissolution of illegal combina- 
tions or monopolies by an action in equity. The resultant decree is 
remedial, not penal, in nature. United States v. Aluminum Co. of 
America et al., 148 F.2d 416 (2d Cir. 1945). Since the pri- 
mary purpose is the dissolution of the illegal combination and the 
dissipation of its effect, property rights of the defendants may be 
called upon to be sacrificed through forced sale in the interests of 
such dissolution. From a purely hypothetical standpoint, the sim- 
plest and most effective method of dissolving an illegal combination 
would be the confiscation of all property owned by the combination. 
But because of the non-penal character of the decree, divestiture, 
rather than confiscation, is one of the means of terminating a mo- 
nopoly or illegal combination. Schine Theatres v. United States, 334 
U.S. 110 (1948) ; United States v. Crescent Amusements et al., 323 
U.S. 173 (1944). When a consideration is made of the injury to 
property rights effected by divestiture, however, it has been indicated 
that the individual’s interests are to be considered secondary to the 
purpose of the decree, i.e., dissolution of thes illegal combination. 
Umited States v. Union Pacific Railroad Co., 226 U.S. 470 (1913). 

There is some indication in the Sherman Act that Congress did 
not intend confiscation or forfeiture of property as a means of ter- 
minating an illegal combination in business. In § 6 there is a provi- 
sion for the forfeiture of property in transit by means of a condemna- 
tion proceedings. 26 Stat. 210 §6 (1890), 15 U.S.C. §6. A rea- 
sonable implication is that Congress considered forfeiture proper only 
under the circumstances and through the procedure described in § 6. 
If forfeiture and confiscation were to be considered as reasonable 
means of terminating or dissolving an illegal combination, there 
would have been little point to the inclusion of § 6. 

The reasoning of the court in the instant case is based on the 
equating of the legal aspects of compulsory licensing, royalty free 
licensing and dedication to the public. Judge Forman in his opinion 
states: “It [Royalty free licensing] would appear to be no more 
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objectionable as confiscatory than where compulsory licensing is 
ordered. . . . Royalty free licensing and dedication are but an exten- 
sion of the same principle . . . well within the therapeutic measures 
to be administered under circumstances such as were made to appear 
in this case.” 

Compulsory licensing is .well recognized as a necessary adjunct to 
a decree effecting the dissolution of an illegal combination which has 
been created and sustained through patent misuses. Hartford-Empire 
v. United States, supra; United States v. Vehicular Parking Ltd. 
et al., 61 F. Supp. 656 (D. Del. 1945); United States v. Imperial 
Chemical Industries, 105 F. Supp. 215 (S.D.N.Y. 1952). But in the 
instant case it was thought that any royalty at all would serve to 
maintain the illegal combination and obstruct free competition. 

It is submitted that compulsory licensing at either a reasonable 
royalty or on a royalty free basis differs materially in principle and 
legal effect from dedication to the public of a patent. Dedication 
permanently divests the patentee of all property in the patent, while 
a decree of royalty free licensing would be subject to modification at 
a time when the effects of the illegal combination had been dissipated. 
Royalty free licensing, as a necessary cure for a crippled industry, 
represents a limitation on the patentee’s rights which is no more con- 
fiscatory in nature than the suspension of a patentee’s rights to sue 
for infringement when he has misused the patent. There is no 
difference in legal effect between compulsory free licensing and sus- 
pension of the remedy for infringement. Even the National Lead 
case upon which the court relies suggests no more than royalty free 
licensing, not dedication to the public. 

In addition to the lack of clear precedent or authority for the decree, 
its penal attributes and purposes add further weight to the argument 
against the granting of such a decree. The spirit of the decree con- 
notes the confiscation of the defendants’ ill-gotten gains rather than 
being the only adequate means of correcting an existing unfavorable 
competitive condition. Dedication affords benefits to individuals out- 
side of the industry in which corrective measures were needed, while 
royalty free licenses may be directed only to the competitive members 
of that industry. Divestiture, not confiscation has been accepted as the 
reasonable means intended by Congress to terminate illegal combina- 
tions in business; it appears that the unnecessarily strict remedy of 
dedication of patents is quite analogous to confiscation and not to be 
justified as simply an extension of the compulsory license decree. 


N. M. R. 





